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ACT:

Bonbay Tenancy and Agricul tural Lands Act, 1948 (Bom Act
LXVI1 of 1948), s. 85(1)Civil Court”s jurisdiction barred in
respect of matters to be dealt with by manm atdar--Cd aim of
being a 'protected tenant’ under the Act-To be decided under
s. 70(b) by manlatdar-Suit where such a <claim nade in
defendant’s witten statenment whether barred under s. 85(1).

HEADNOTE:

The plaintiff-appellant instituted a suit in the civil court
for the possession of suit properties on redenption’ of a
nortgage and the taking of accounts on the allegation that
defendant No. 1 was the usufructuary nortgagee under a
nort gage deed. The defendants pleaded that the transaction
in guestion was an advance | ease and not a nortgage and that
they were "protected" tenants within the neaning of the
Bonbay Tenancy and Agricultural Lands Act, 1948." Under s.
70(b) of the Act it was one of the duties of the Man atdar
to deci de whether a person was a ’'protected tenant. Under
s. 85(1) of the Act the jurisdiction of the civil court % as
barred in respect of matters which fell to be decided by the
mani at dar . The trial court held that the document in
guestion was a conposite docunent conprising of a  nortgage
and a lease, that the nortgage debt having been paid the
nortgage stood redeenmed, and that the plaintiff was at
liberty to seek his remedy of possession in the revenue
court-. The first appellate court held that the civil court
had no jurisdiction to determ ne whether defendant No. 1 was
a nortgagee in possession or a tenant, but confirned the
trial courts finding that the nortgage debt stood redeened.
The Hi gh Court in plaintiffs second appeal held that the
| ower appellate court having correctly held that the civi
court had no jurisdiction to interpret the docunent executed
between the parties ought not to have taken the accounts
treating the docunent as a nortgage. It asked the tria
court to refer the issue as to the nature of the transaction
to the manmlatdar. The plaintiff filed a Letters Patent
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Appeal and that also having failed, he appealed to the
Suprenme Court, by specia

It was contended on behalf of the appellant that the
jurisdiction of a civil court depends on the allegations
made in the plaint and the plea in the witten statenent
that the defend-ants were ’'protected tenants did not oust
jurisdiction of the civil court.

HELD : (i) The Manml atdar has exclusive jurisdiction under
the Act to entertain an application by a landlord for
possession of agricultural |ands against a tenant, and the
civil court has no jurisdiction to entertain and try a suit
by a | andl ord against a tenant for possessi on of
agricultural lands. The Mamlatdar has no jurisdiction to
try a suit by a | andowner for recovering of possession of
agricultural lands froma trespasser or froma nortgagee on
-redenmption of a nortgage, and the <civil court has no
jurisdiction to entertain such a suit; but if the defendant
to the suit pleads that he is a tenant and an issue arises
whet her he is - such a tenant, the Court nust refer the issue
to the Mamatdar for determination and nust stay the suit
pendi ng such ~determ nation, and after the Manlatdar has
deci ded the issue, the court may dispose of the suit in the
[ight of the decisionof the Maml atdar. [149 E-H

146

Dhondi Tukaramv. Hari Dadu, |.L.R 1953 Bom 969, approved.
Mudugere Rangai ah v.” M Rangaiah, |.L.R 1959 Mysore, 420,
di stingui shed.

(ii) The H gh Court had jurisdiction to set aside the
finding of the trial court that nothing was due by the
plaintiff to the defendants. The first appellate court had
gi ven inconsistent findings. The H gh Court had anple power
to correct the error arising therefrom [152 D E]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 270 of 1963.
Appeal by special |eave fromthe judgnment and decree  dated
Decenber 7, 1959 of the Mysore High Court in Second Appea
(B) No. 184 of 1956.
S G Patwardhan, S. N Prasad, J. B. Dadachanji, for the
appel | ant .
R Gopal akri shnan, for the respondents.
The Judgrment of the Court was delivered by
Bachawat, J. On April 19, 1951, the plaintiff-appellant
instituted a suit in the Court of the Second Joint Givi
Judge, Junior Division at Bagal kot, for possession of the
suit properties on redenption of a nmortgage and the taking
of accounts on the allegation that defendant No. 1 was the
usufructuary nortgagee under a nortgage deed dated June 28,
1945 (Ex. 43). The defendants pleaded that the transaction
of June 28, 1945 was an advance | ease and not a nortgage,
and they were 'protected’ tenants within the meaning of the
Bonbay Tenancy and Agricul tural Lands Act, 1948 (Bombay Act
LXVI1 of 1948) hereinafter referred to as the Act. On March
4, 1953, the trial Court passed the follow ng decree:
" 10. (A) The deed Exhibit 43 is a conposite
docunent conprising of a nortgage and a | ease.
On taking accounts of the nmortgage debt, it is
found that plaintiff owed nothing to the
def endants on the date of suit. The nortgage
stands fully redeened.
(B) The plaintiff is at liberty to seek his
renmedy for possession of the suit lands in the
Revenue Courts.
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(O The plaintiff shall recover half the
costs of the suit fromthe defendants and the
def endants shall bear their own."

On April 15, 1953, the plaintiff filed an appeal in the

Court of the Assistant Judge at Bijapur, and the defendants

filed crossobjections. On July 5, 1955, the first appellate

Court held that the Civil Court had no jurisdiction to

det er mi ne whet her def endant

147

No. 1 was a nortgagee in possession or a tenant, and passed

the foll ow ng decree:
"The appeal is partly allowed. The decree of
the learned trial Judge that nothing is due by
the plaintiff to the defendants wunder the
transaction (Exhibit 43) at the date of
the suit and the plaintiff is at Iliberty to
seek his ~remedy for possession of the suit
 and i n-Revenue Court is confirned. The rest
of the decree nanely that the docunent
(Exhibit 43) is a conposite document showi ng a
nortgage and a | ease and about costs is set
aside. Instead it is directed that the record
and proceedings should go back to the Tria
Court ~ who-shoul d give three months’ tinme to
the /plaintiff after record and proceedings
reach it for filing proper proceedings in the
Tenancy Court for determining-as to whether
defendant | is a tenant. |If ‘the plaintiff
does 'not institute those proceedings wthin
the tinme allowed by the Trial Court, then the
suit of ~the plaintiff for possession etc.,
should be dism ssed ordering the parties to
bear their own costs. If the proceedings are
instituted by the plaintiff in the | Tenancy
Court, then the Trial Court should await the

final decision of thesaid Tribunal. In case
it is held by the Tenancy Court that the
defendant | is not a tenant, then the Tria

Court shoul d proceed to pass a decree for pos-
session of the suit lands fromthe defendants
to the plaintiff and should order inquiry into
mesne profits, fromthe date of suit unti
delivery of possession and should reconsider
the question of costs between the parties to
the suit."

On October 1, 1955, the plaintiff filed a second appeal in

the H gh Court of Mysore. On Decenber 7, 1959,  the High

Court dism ssed the second appeal. The High Court held
"The | ower Appellate Court having cone to the
conclusion that it has got no jurisdiction to
interpret this docunent, should not have taken
the accounts, treating the docunent '@'as a
nortgage. Therefore, | set aside that finding
of the Assistant Judge. | confirmthe finding
of the Assistant Judge that the Civil Court
has got no jurisdiction to interpret the
document, Ex. 43 as to whether it is a
nortgage or a |ease. It is, t her ef or e,
directed that the record should go back to the
Trial Court who should refer the issue to the
Maml atdar as to whether the defendant is a
| essee under Exhibit 43, dated 28th

148

June 1945 and in case it is held that the defendant is not a

tenant, then the Trial Court will proceed to decide the suit
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on nerits. If it is held that the defendant is a | essee and
therefore, a tenant, then the suit wll be disnissed
Consequently, the appeal fails and is dism ssed with costs.
Subsequent petitions by the plaintiff for review of this
decree and for leave to file a Letters Patent Appeal were
di smssed on April 14, 1960. The plaintiff now appeals to
this Court by special |eave.

On behalf of the appellant, M. Patwardhan contended
that the jurisdiction of a Cvil Court depends wupon the
allegations made in the plaint, the Cvil Court has ful
jurisdiction to try a suit for recovery of possession of
agricultural lands on redenption of a mortgage and the
Mam atdar has no jurisdiction to try such a suit, the plea
inthe witten statenent that the defendants were protected
tenants did not oust the jurisdiction of the Civil Court. to
try the suit and the Cvil Court should have tried and
decided the incidental issue whether the defendants were
nort gagees or protected tenants, instead of referring the
issue 'to 'the Mam atdar. On behal f of the respondents, M.
Copal akri'shnan disputed these contentions, and contended
that the Hiogh Court rightly referred the issue for the
deci sion of the Mani at dar.

The suit lands are agricultural |ands within the meaning
of the Bonbay Tenancy and Agricul tural Lands Act, 1948. The
Act was passed with a viewto anend the law relating to
tenancies of agricultural |ands and to nmake certain other
provisions in regard to those |ands.  ’'Land as defined in
s. 2(8) of the 'Act covers land wused for  agricultura
purposes including the site of dwelling houses occupied by
agriculturists for ~the purposes inter alia of s. 209
Sections 2(1 O (A, 4 and 4-A define "pernmanent  ‘tenants",
"tenants" and "protected tenants" respectively. Section
29(2) provides that no | andlord shall obtain possession of
any land or dwelling house held by a tenant except under an
order of the Maml atdar, and for obtaining such order, he
must nmeke an application in the. prescribed form within a
certain time. By s. 29(4), the l'andlord taking possession
of any land or dwelling house except in accordance with the
provisions of sub-s(2), is liable to forfeiture  of ~crops,
penalties and costs. Section 70(b) provides-that for the
purposes of the Act, one of the duties and functions to be
performed by the Mam atdar is "to deci de whether a person is
a tenant or a protected tenant or a permanent tenant."
Section 85(1) provides that no Civil Court shall have
jurisdiction to settle, decide or deal with any
149
guestion which is by the Act required to be settled, decided
or dealt with by the Manl atdar. Section 85A reads :

"85A (1). If any suit instituted in any G vi
Court involves any issues which are required
to be settled, decided or dealt with- by any
authority conpetent to settle, decide or dea
with such issues under this Act (hereinafter
referred to as the 'conpetent authority’) the
Cvil,” Court shall stay the suit and refer
such issues to such conpetent authority for
det ermi nati on.

(2) On receipt of such reference from the
Cvil Court, the conpetent authority shal
deal with and deci de such issues in accordance
with the provisions of this Act and shal
comunicate its decision to the Gvil Court
and such Court shall thereupon di spose of the
sui t in accordance wth the procedure
appl i cabl e thereto.
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Expl anati on. - For the purpose of this section a
Cvil Court shall include a Mam atdar’s Court
constituted under the Mam atdars’ Courts Act,
1906. "
Wth regard to suits and proceedi ngs by a | andowner for pos-
session of agricultural l|ands, the conbined effect of ss.
29, 70, 85 and 85A of the Act is as follows: The Mam atdar
has exclusive jurisdiction to entertain an application by a
landl ord for possession of agricultural lands against a
tenant, and the Civil Court has no, jurisdiction to
entertain and try a suit by a landlord against a tenant for
possession of agricultural lands. The Manml atdar has no
jurisdiction to try a suit by a |landowner for recovery of
possession of agricultural lands froma trespasser or froma
nortgagee on redenption of a nortgage, and the Cvil Court
has jurisdiction to entertain such a suit; but if the
defendant to the  suit pleads that he is a tenant or a
protected tenant or a pernmanent tenant and an issue arises
whet her he is - such a tenant, the Court nust refer the issue
to the Mamatdar for deternination, and nust stay the suit
pendi ng such ~determ nation, and after the Manlatdar has
deci ded the issue, the Court may dispose of the suit in the
Iight of the decision of the Mam atdar
Section 85A was introduced by Bombay Act Xl Il of 1956, which
cane into force on March 23, 1956 during the pendency of’
the second appeal in this case. The suit out of which this
appeal arises was governed by the lawas it stood before the
introduction of s. 85A. But independently of s. 85A and
before it cane into
150
force, the Bonbay Hi gh Court in Dhondi Tukarain  v. Hari
Dadu(1l) held that the effect of ss. 70(b) and 85 read in the
light of the other provisions of the Act was that if in a
suit filed against the defendant on the footing that he is a
trespasser he raises the pleathat he is a tenant or a
protected tenant the Civil Court had no jurisdiction to dea
with the plea, and the proper procedure was to refer the
issue to the Mam atdar for his decision and not to ,,dismss
the suit straightaway. The Court observed
"Therefore, we hold that in a suit filed
agai nst the defendant on the footing that he
is a trespasser if he raises the plea that he
is a tenant or a protected tenant, the G vi
Court would have no jurisdiction to deal with
that plea. ..... We woul d, however, like to
add that in all such cases where the G vi
Court cannot entertain the plea and accepts
the objection that it has no jurisdiction to
try it should not proceed to disniss the /suit
st rai ght away. W think that the proper
procedure to adopt in such cases would be to
direct the party who raises such a plea to
obtain a decision fromthe Mam atdar within a
reasonable tine. |If the decision of the Mm
latdar is in favour of the party raising the
plea, the suit for possession would have to be
di smi ssed, because it would not be open to the
Cvil Court to give any relief to the landlord
by way of possession of the agricultural |and.
I[f, on the other hand, the Mam atdar rejects
the plea raised under the Tenancy Act, the
Cvil Court would be entitled to deal with the
di spute on the footing that the defendant is a
trespasser.’
In Dhondi Tukaram s casel’), the Court expressed the hope
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that the legislature woul d make suitable amendnents in the
Act . The Bonbay Legi sl ature approved of the decision, and
gave effect to it by introducing s. 85A by the anending
Bonbay Act X Il of 1956. Section 85A proceeds upon the
assunption that though the Cvil Court has ot herw se
jurisdiction to try a suit, it will have no jurisdiction to
try an issue arising in the suit, if the issue is required
to be settled, decided or dealt with by the Mm atdar or
ot her conpetent authority under the Act, and on that assunp-
tion, s. 85A provides for suitable machinery for reference
of the issue to the Mam atdar for his decision. Now, the
Mam at dar has jurisdiction under s. 70 to decide the severa
i ssues specified therein "for the purposes of this Act", and
bef ore the introduction of
(1) I.L.R [1953] Dom 969.

151
S. 85A, it was a debatable point whether the expression
"for the, purposes of this Act" meant that the Mani atdar had
jurisdiction to decide those issues only in some proceeding
before “him under some specific provision of the Act, or
whet her he had jurisdiction to decide those issues even
though they arose for decision in a suit properly cognisable
by a Gvil Court, so that the jurisdiction of the G vi
Court to try those issues in the suit was taken away by s.
85 read wth s. 70, Dhondi Tukaramis case(l) settled the
poi nt, and held that the Mam at dar had excl usi ve
jurisdiction to decide those issues even though they arose
for decision in a suit properly cognisable by a Cvil Court.
The result was somewhat startling, for normally the G vi
Court has jurisdictionto try all the issues arising in a
suit properly cognisable by it. But having regard to the
fact that the Bonbay Legislature approved of Dhond
Tukaramis case(l) and gave effect toit by introducing s.
85A, we nust hold that the decision correctly interpreted
the law as it stood before the enactment of s. 85A It
follows that independently of s. 85A and under the law as it
stood before s. 85A came into force, the Courts below were
bound to refer to the Mam atdar the decision of the /issue
whet her the defendant is a tenant.
In Midugere Rangai ah v. M Rangai ah(2), the plaintiff sued
for a declaration that he is the kadimtenant in-the suit
land and prayed for a permanent injunction restraining the
defendant frominterfering with his possession. Both the
plaintiff and the defendant clained to be tenants under the
sane landlord. The defendant contended that the suit was
not nmaintainable in a Cvil Court in viewof s. 46 of the
Mysore Tenancy Act (Mysore Act. No. Xl Il of 1952). The
Mysore High Court held that the jurisdiction of the Amldar
is limted to cases arising by or under the Mysore Tenancy
Act, and the decisions that he is required to give under s.
32 of the Act were "for the purposes of the Act" -and the
aforesaid suit did not arise under any of the provisions of
the Act and the Civil Court had, therefore, the jurisdiction
to decide all the points in dispute in the suit including
the question of tenancy and no provision in the Act laid
down that a Civil Court was not entitled to try civi
proceedings involving the determination of any question
falling within s. 32 of the Act, though the Amildar was the
conpetent authority to settle, decide and deal wth those
guestions, had they arisen in proceedi ngs under the Act.
Sections 32 and 46 of the Mysore Act are sinmlar to ss. 70
and 85 of the Bonmbay Act, but there are many points of
distinction between the schene and |egislative history of
the Mysore Act and those of the
(2) I.L.R [1959] Mysore 420.
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(1) I.L.R [1953] Bom 969.

152

Bonbay Act. The Mysore High Court considered Dhondi Tuka-
rans case(l), and also noted sone of the points of
di stinction ,between the two Acts. In the instant case, the
guestion of interpretation of ss. 32, 46 and ot her
provi sions of the Mysore Act does not arise, and we express
no opinion on it. W nust not be taken to express any
opi ni on one way or the other on the correctness or otherw se
of the decision in Midugere Rangai ah’s case(2).

M. Patwardhan al so contended that in the second appeal pre-
ferred by the plaintiff the H gh Court had no jurisdiction
to set aside the finding of the first appellate Court given
in favour of the appellant nanmely, the finding that "nothing
is due by the plaintiff ‘to the defendants wunder the
transaction, Exhibit~ 43." There is no .substance in this
contention. The first appellate Court recorded inconsistent
findi ngs. Having held that ‘the Civil Court had no
jurisdiction to determ ne whether defendant No. 1 was a
nortgagee in possession or a tenant, the |ower appellate
Court shoul d have stayed the suit pendi ng decision of that
guestion by the Maml atdar, and until such a decision was
gi ven, the Court could not proceed on the footing that the
transaction evidenced by Ex. 43 was a nortgage and the
defendant No. 1 was a nortgagee and hold that nothing was
due by the plaintiff to the defendants under the transac-
tion. The Hi gh Court had anple power to correct this error
and to set aside this inconsistent finding in an appea

filed by the plaintiff, though the defendants had filed no
appeal or crossobjections.

In the result, the appeal is dism ssed with costs.

Appeal dism ssed

(1) I.L.R [1953] Bom 969.

(2) I.L.R [1959] Mysore 420
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