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ACT:

Andhra Pradesh Co-operative Societies Act, 1964, section
77(2) - Whet her mandat ory- Whet her” the orders passed in
revision invalid for non-conpliance with s. 77(2) and non-
af fordi ng an opportunity to the person prejudicially
af f ect ed- Scope of s. 77(2).

HEADNOTE:

The appellants are the regi stered societies under the Andhra
Pradesh Cooperative Societies Act and the area of operation

as provided by the bye-laws, was for the entire taluk'with a
view to grant arrack licences to themin respect of the
arrack shops within the said taluk. To spread the co-
operative novenent at the village level the trials, in the
various villages in the taluk, were also pernitted to form
their own village co-operative societies and to ask for
grant of licences of their village shops in favour of the
respective village societies and enter into the |iquor
trade. After the village societies were registered on 4th
Cct ober 1975, the Deputy Registrar (Co-operative Societies),
gave a notice to the appellants u/s. 16(5) of the -Andhra
Pradesh Co-operative Societies Act 1964 calling upon themto
amend their bye-laws so as to restrict their < -area of
operation only to the tal uk headquarters.

The revision petition filed by the Chintapalli ' Agency
Society against the said orders of Deputy Registrar —was
allowed by the Registrar on 10-12-1975 directing t he
District Co-operative Authorities to recomrend the case of
the appellants for grant of licence for all the shops
situated within the taluk for the excise year 1975-76 ending
with 30th Septenmber 1976. As the licences had already been
granted in favour of the village societies, the orders could
not be given effect to for the year 1975-76. However, the
licence was granted for the year 1976-77 ending with 30th
Septenber 1977 in favour of the appellants. The village
societies preferred revision petitions under s. 77 of the
Act against the orders of the Registrar dated 10-12-1975
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before the Governnent. On the very day. nanely, 6-10-1976
when the respondent-village societies filed their revision
petitions before the Governnent, the appellants also filed
an application before the Government disputing the claim of
the village societies foll owed by another application dated
28-10-1976. On 5-11-1976, the appellants prayed to the
Government for an opportunity to file their counter in the
revision petition filed by the respondent-village societies.
The Covernment, however, wthout any notice to t he
appel | ants passed final orders on 4-12-1976 allow ng the two
revision petitions filed by the village societies and set
aside the orders of the Registrar dated 10-12-1975. The
Government also "requested" the Excise Superi nt endent,
Vi sakhapatnam to take action u/s. 32 of the Andhra Pradesh
Excise Act 1968 for withdrawal of the |I|icence already
granted in favour of the appellants and to issue a fresh
licence anending the area of operation restricting it only
to Chintapalli ~village. The wit petitions filed by the
appel l ants were disnissed by a common judgnent dated 27th
January 1977 by the Andhra Pradesh Hi gh Court.

Al'l owi ng the appeal s by special |eave, the court

HELD : (1) Section 77(2) of the Andhra Pradesh Co-operative
Societies Act 1964 is a nmandatory provision. The view of
the Hgh Court that this provision can be by-passed by
resort to belying into correspondence between the appellant
and the Governnent i's not correct; The mnimal requirenent
u's. 77(2) is a notice informng the -opponent about the
application and affording himan opportunity to nake his
representati on agai nst. what ever has been al |l eged

564

in his petition. It is true that a personal hearing is not
obligatory but the mniml requirenment of the principles of
natural justice which are ingrained in s. 77(2) is that the
party whose rights are going to be affected and agai hst whom
some allegations are nade and sone prejudicial orders are
cl ai med should have a witten notice of the proceedi ngs from
the authority disclosing the grounds of conplaint or other
obj ection preferably by furnishing a copy of the petition on
which action is contenplated in order that a proper and
ef fective representati on myy be made. Thi's m ni ma
requi rement can on no account be dispensed with by relying
upon the principle of absence of prejudice or inputation of
certain know edge to the party agai nst whom acti on i s sought
for.

In the instant case the inpugned order of the Government is
invalid being in the teeth of s. 77(2) of the Act ~and in
violation of the principles of natural justice. Even though
the appellant may sonehow get a copy of the application or
the appellant may have, on its own notion, submitted certain
representations, the duty of a quasi-judicial authority, as
the CGovernment undoubtedly is, in disposing of a matter u/s.
77, could not be avoided in affording the appellant an
opportunity to make representations. This requirenent u/s
77(2) cannot be considered as an enpty formality and  sub-
s.(2) of s. 77 has to be conplied with by the Government.
[569 H 570 A-D

(2) It is not correct that the Registrar could not exercise
powers u/s. 77 in exam ning the correctness, legality or
propriety of the proceedings initiated by the Deput y
Registrar wu/s. 16(5) of the Act and that the Registrar’s
order inrevisionis, anullity. 1In exercise of the powers
conferred by s. 3 of the Act, the Governor of the Andhra
Pradesh has conferred, inter alia, powers u/s. 16 on the
Deputy Regi strar of Co-operative Societies in charge of the
Divisions. It was conpetent for the Deputy Registrar
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to issue the notice u/s. 16(5) to the appellants. Section
3(1) of the Act provides for the appointnent of Registrars
and "other persons". Under s. 3(2) "every other person

appoi nted under subs. (1) "shall exercise such powers of the
Regi strar under the Act as the Government may confer on him
under the general superintendence of the Registrar” The
Deputy Registrar belongs to the category of "other persons”
appoi nted under sub-s. (1) of s. 3. Wen, therefore, powers
of the Registrar are conferred upon. himhe has to act

"under the general superintendence of the Registrar" as
specifically nentioned in sub-s. (2) of s. 3. Under the
schenme of the Act "any other person" appointed under s. 3(1)

on whom Governnent confers powers under s. 3(2) is not

equated with the Registrar. The Deputy Registrar is an
of ficer subordinate tothe Registrar for all purposes and
has to act under the supervision of the Registrar. It is
true that the power u/s. 16 is that of the Registrar but the
Deputy ~ Regi strar exercises that power as enmpowered by the
Gover nment but al ways "under the general superintendence of

the Registrar". Again, under s. 76(2) any order passed in
pur suance of the power so exercised u/s. 16 is appealable to
the Registrar as order passed by "any other officer"
appoi nt ed u/'s 3(1). [568 CGD, G 569 A-C, E, F]

Roop Chand v. State of Punjab [1963] Suppl. (1) SCR 539,

di stingui shed.

(3) Any request of the Governnment to a subordinate authority
is tantanmount to a positive direction or order and it wll

be difficult for the subordinate authority to disregard the
same. [The court, « however, expressed no opinion as to
whet her Government in exercising revision power u/S. 77 of

the Act was conpetent to issue directions to the Excise
Departnent in the natter of settlenment of arrack shops. The

court also left open to the Governnment to notify the policy

with regard to the settlement of arrack shops as it may deem
fit.]
[570 E-QG

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 503-504 of
1977.

Appeal s by Special Leave fromthe Judgnent and Order - dated
27-1-77 of the Andhra Pradesh H gh Court in Wit Petitions
Nos. 3967 and 3987/ 76 respectively.

A Venkat aramana, K. Rajendra Chaudhary and Ms. Veena
Devi Khanna for the Appellant.

P. Par meswara Rao and G Narayana Rao for Respondent. No.
1
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G Yenkatarama Sastry (In CA No. 503/77 for Respondent

No. 1.

G Yenkat arama Sastry (In CA No. 503/77 for Respondent

No. 5.

The Judgrment of the Court was delivered by

GOSWAM, J. Chintapalli Agency Taluk Arrack Sales Co-
operative Society Ltd. and the Paderu Taluk Tribal Arrack
Sales Co-operative Society Ltd. were registered as Co-
operative Societies by the Deputy Registrar of Co-operative
Societies, Yelamanchili. The question raised in this case
by these two Societies has been decided by a conmon judgnent
of the H gh Court of 27th January, 1977. It is sufficient
to state the facts appertaining to Chintapalli Agency Tal uk
Arrack Sal es Co-operative Society Ltd. (briefly the
appel l ant) as these are common.
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The appel |l ant was regi stered by the Deputy Registrar of Co-
operative Societies, Yelananchili, on 26th Septenber, 1975.
The area of operation of the appellant was provided in its
bye-laws was for the entire taluk with a view to grant
arrack licences to it in respect of all the arrack shops
within the said taluk. There was, however, an infection of
the cooperative novenent and it appears that trials in the
various villages in the taluk were. also encouraged by the
Cooperative Departnent to formtheir own village cooperative
societies and to ask for grant of licences of their village
shops in favour of the respective village societies instead
of granting all the licences of the taluk to a single
society, such as the appellant. Wth this purpose of
initiating theminto the liquor trade, the village societies
were registered on 4th Cctober, 1975.

Having thus registered the village co-operative societies
(briefly the village societies); the Deputy Registrar of Co-
operative  Societies -gave a notice to the appellant under
section 16(5) of the Andhra Pradesh Co-operative Societies
Act, 1964, calling upon it to, anend its bylaws so as to
restrict its —area of operation only to the taluk head-
quarters.

The underlying idea behind such a notice was that the
appel l ant shoul d be given the licence in respect of shops
situated in the taluk headquarters while Ilicences in
respect of shops Situated within the villages should be
granted to the respective village societies which have since
been registered.

The appellant filed a petition of revision before the
Regi strar of Co-operative Societies challenging the above
noti ce. The petition was allowed by the Registrar. by his
order dated 10th Decenber , 1975. |In-the said order the
Regi strar not only set aside the aforesaid notice of the
Deputy Registrar but also directed the Di'strict Co-operation
authorities to recommend the case of the appellant for grant
of licences for all the shops situated within the taluk for
the excise year 1975-76 ending 30th Septenber, 1976. Thi s
direction, however, could not be

566

i mpl enented since by that time the village -societies had
already been granted licences in respect of shops situated
in the respective villages. The appellant’ s |icence  was
confined to the area in taluk headquarters 'for the vyear
1975-76.

Wth the said recomendation staring in. the  face, the
village societies apprehended trouble in the year ~1976-77
and filed wit petitions in the H gh Court challenging the
Registrar’s order of 10th Decenber, 1975. I ndeed. the
licences for 1976-77 were granted to the appellant for/ the
entire area as recomended by the Registrar. No stay orders
could be obtained by the respondents and hence the“licences,
for 1976-77 continued with the appellant.

The vill age societies al so, alnbst simultaneously approached
the Governnent by way of revision under section 77 of the
Andhra Pradesh Co-operative Societies Act, 1964 (briefly the
Act) against the order of the Registrar of 10th Decenber,
1975. On 6th Cctober 1970, the Governnment suspended the
operation of the order of the Registrar dated 10th Decenber
1975 and further directed the Collector ( Cooper ati on)
Vi sakhapatnamto reconmmend the case of the village societies
to the Excise Superintendent for the issue of licences for
the excise year 1976-77.

The appellant filed a wit petition in the Hgh Court
against the aforesaid order of the Government dated 6th
Cct ober 1976. The High Court issued Rule nisi, but declined
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to stay the inpugned order. W are not concerned with this
wit petition which was di smssed as infructuous.

On the very day, viz., 6th GCctober, 1976, when t he
respondents filed their revision before the Governnent,
the appellant filed anapplication to the CGover nirent

di sputing the claimof the village societies. The

appellant also field before the Government a simlar
applicationon 28th Cctober, 1976. On 5th Novenber,
1976, the appellant prayed to the GCovernnent for an
opportunity to file counter in the revision petition filed
by the respondents. The Government, however, w thout any
notice to the appellant, passed final orders on 4t h
Decenmber, 1976, allowing the two review petitions filed by
the village societies and set aside the order of the
Regi strar dated 10th Decenber, 1975.

Under the aforesaid order the CGovernment "requested" the
Exci se Superintendent, Visakhapatnam to take action under
section 32 of ~the Andhra Pradesh Excise Act, 1968, for
wi thdrawal' of the l'icence already granted in favour of the
appel | ant' and to issue a fresh |icence anending the area of
operation restricting it only to Chintapalli village. The
Exci se Superintendent was al so requested to issue thereafter
fresh individual licences to all the village |evel societies
in the Chintapalli taluk for arrack shops existing in their
respective villages. It was, however. nentioned in that
or der that the appellant should have opportunity to
represent its grievances, if any, before the D visional Co-
operative O ficer, 'Yalanmanchili, who issued the notice
under section 16(5) of the Act-. The appel | ant felt
aggrieved by the, above order of the Government and filed
two wit petitions Nos. 3947 and

567

3987 of 1976, in which the inpugned order was passed by the
H gh Court and with which al one we are concerned in ' these
appeal s.

The short question that arises for decision is whether the
order of the Governnent in revision which was passed under
section 77 of the Act is invalid for non-conpliance wth
section 77(2) which provides that no order prejudicial to
any person shall be passed under sub-section (1) unless such
per son has been given an opportunity of making hi's
representation. It is subnmtted that the Government did not
afford any opportunity to, the appellant for maki ng
representation before it. The H gh Court rejected this plea
on the ground that from a perusal of- the voluntary
applications filed by the appellant it was clear that the
appel l ant had anyhow nmet with the points urged by the
respondent s in their revision petition bef ore the
Gover nrent . We are, however, unable to accept the view of
the H gh Court as correct.

The question of amendment of the bye-laws is intimtely
connected in this case with the abridgenent of the operation
of business directly affecting the existing licences which
had al ready been granted to, the appellant, Even though the
appel l ant may sonehow get a copy of the application or the
appellant may have, on its own notion, submitted certain
representations, the duty of a quasi-judicial authority, as
the Governnent wundoubtedly is, in disposing of a matter
under section 77, could not be avoided in affording the
appel l ant an opportunity to nmake representation. Thi s
requi rement under section 77(2) cannot be considered as an
enpty formality and subsection (2) of section 77 has to be
conplied with by the Governnent. This has not been done in
this case.

It is submtted on behal f of the respondents that the order
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of the Registrar is anullity for the reason that the
Regi strar could not entertain the revision petition against
the order of the Deputy Registrar who has been enmpowered to
exercise the functions, and powers of the Registrar under
section 16.
Section 2(n) of the Act defines Registrar as follows
" 'Registrar’ neans the Registrar of Co-
operative Societies appointed under section
3(1) and includes any other person on whom al
or any of the powers of the Registrar under
this Act are conferred"
Section 3 may be read
"3(1) There shall be appointed a Registrar of
Co-operative Societies for the State and as
many ot her persons as the Governnment think fit
for the purposes of this Act.
(2)Every _other person appointed under sub-
section (1) shall exercise, under the genera
superintendence of the Registrar, such powers
of “the Registrar, under this Act as the
Government may, fromtime to time, confer on

hi m'.
568
In exercise of the powers conferred by section 3 of the Act
the Governor of the Andhra Pradesh has conferred, inter
alia, powers under section 16 on the Deputy Registrars of
Co-operative Societies incharge of  Divisions. It was

therefore conpetent for the Deputy Registrar to issue the
noti ce under section 16(5) to the appellants.

The question next arises whether the Registrar coul d
entertain a petition under section 77 when the  proceedi ngs
under section 16(5) were questioned by the appellant. it is
strenuously submitted that the power exercised by the Deputy
Regi strar under section 16 was the power of the Registrar
del egated to himand therefore any order passed in those
proceedi ngs would lie the order passed by the Registrar and,
therefore, the Registrar was not (conpetent to entertain a
petition of revision against what nmay be described as his
own order. In this context the respondents rely upon a
decision of this Court in Root) Chand v. State of Punjab (1)
in support of the above subm ssion.

W may first exami ne the scheme of the present Act wth
which we are concerned. The appointnent of the Registrar
and "other persons" is provided for wunder section 3(1).
Under section 3(2) " every other person appoi nted under sub-
section (1)" shall exercise such powers of the Registrar
under the Act as the Governnment may confer on hi m™"under the
gener al superintendence of the, Registrar™. It is,
therefore, clear that the Deputy Registrar belongs to the
category of "other persons" appoi nted under sub-section (1)
of section 3. Wen, therefore, powers of the, Registrar are
conferred wupon him be has to act "under the 'genera

superintendence of the Registrar” as specifically nentioned
in subsection (2) of section 3.

Again, we may refer to section 76 of the Act which provides
for appeals. Under section 76(2) any person or society
aggrieved by any decision under section 6, refusal to
regi ster a society under section 7 or anendrment of the bye-
| aws under section 16, etc. may appeal to the Governnent if
the order is passed by the Registrar [section 76(2) (i)] and
to the Registrar if the decision is of any other person
[section 76 (2) (ii) ]. The Explanation in sub-section (2)
of section 76 provides that the Registrar includes the
Additional Registrar, the Joint Registrar, the District
Col l ector and the Special Cadre Deputy Registrar working as
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Personal Assistant to the Collector, but not the Deputy
Regi strar of Co-operative Societies incharge of t he
Di vi si ons. Thus under the scheme of the Act, "any other
person” appointed under section 3 (1) on whom Governnent
confers powers under section 3 (2) is not equated with the

Regi strar. It is manifest that the Deputy Registrar is an
of ficer subordinate to the Registrar for all purposes and
has to act under the supervision of the Registrar. Any

order passed by the Deputy Registrar of Co- operative
Societies under section 16 is appealable to the Registrar
under section 76(2) (ii).

Section 77 provides for the power of revision and only the
Regi strar and the Governnent have this concurrent Flower.
This power can be exercised either on an application by a
party or suo noto. Power under section 77 is not conferred
on the Deputy Registrar

(1) [21963] Supp. (1) SCR 530.

569
wher eas power -under section 16 along with some other powers
is conferred on the Deputy Registrar. Section 77 provides
that the Registrar may of his own notion or on an
application made to himcall for and exanine the record of
any officer subordinate to himin respect of any proceeding,

not being a proceeding wherefromappeal lies to the Tribuna
under section 76(1) to satisfy hinself as to the regularity
of such proceeding, or the correctness, legality or

propriety of any decision passed or order nmade therein and
pass any of the appropriate orders specified in section
77(1). Thi s power of the Registrar is in accord wth the
preem nent position accorded by the Act to the Registrar
under whose supervision "every other person appointed under

section 3(1)" may function and act. It is, therefore, not
correct that the Registrar could not exercise power. under
section 77 in examning the correctness, legality or

propriety of the proceedings initiated by the Deput y
Regi strar under section 16(5) of the Act.

Roop Chand' s case (supra) is clearly distinguishable since
there wunder section 41(1) of the East Punjab  Hol dings
(Consolidation and Prevention of Fragmentation). = Act, 1948,
the State CGovernnment appoints persons.  and delegates its

powers or functions under the Act to such officers. When,
therefore, an officer acts as a delegate of the State
Government |ie exercises statutory power of appeal of the
CGovernment under section 21 (4) of the Act. Thi's Court

observed ,in that case
" such a power when del egated renains the
power of the Governnment, for the ~Governnent
can only del egate the power given to it by the
statute and cannot create an i ndependent power
in the officer. Wen the del egate. exercise
the power, he does so for the Governnent".
In the present case it is true the power under section 16 is
that of the Registrar but the Deputy Registrar exercises
that power as enmpowered by the Governnent but al ways “under
the general superintendence of the Registrar”. Again, under
section 76(2) any order passed in pursuance of the power so
exerci sed under section 16 is appeal able to the Registrar as
an order passed by "any other officer" appointed under
section 3(1). The scheme of the Consolidation Act which
this Court had to deal with in Roop Chand s case (supra) is
different fromthat of the Co-operative Act. The subm ssion
of counsel that the Registrar’s order in revision is a
nullity is devoid of substance.
As nentioned earlier in the judgnent the Governnent did not
give any notice comunicating to the appellant about
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entertainnent of the application in revision preferred by
the respondents. Even though the appellant bad filed sone
representations, in respect of the matter, it would not
absol ve the CGovernnent fromloving notice to the appellant
to meke the representation against the «claim of t he
respondents. The m nimal requirenment under section 77(2) is
a notice inform ng the opponent about the application and
af fording hi man opportunity

570
to nake his representation agai nst whatever has been all eged
in his petition. It is true that a personal hearing is not

obligatory but the mnimal requirement of the principles of
natural justice which areingrained in section 77(2) is that
the party whose rights are going to be affected and agai nst
whom sone allegations are nade and sonme prejudicial orders
are clai med should have a witten notice of the proceedings
fromthe authority disclosing grounds of complaint or other
obj ection preferably by furnishing a copy of the petition on
which 'action is contenplated in order that a proper and
ef fective representation nmay be  nmade. Thi s m ni mal
requirement _can no on account be dispensed with by relying
upon the principle of absence of prejudice or inputation of
certain knowl edge to, the party against whom action is
sought for.

It is admtted that no notice whatever had been given by the
CGovernment to the appellant. There is, therefore, clear
violation of section 77(2) which is a mandatory provision
We do not agree with the H gh Court that this provision can
by-passed by resort to delving into correspondence between
the appell ant and the Governnent. Such non-conpliance wth
a nmandatory provision gives rise to unnecessary litigation
whi ch must be avoided at all costs.

The i mpugned order of the Governnent is invalid being in the
teeth of section 77(2) of the Act and in violation ' of the
principles of natural justice and the H gh Court shoul d have
guashed the sanme under Article 226 of the Constitution. W,
therefore, set aside the judgnent (of the High Court as well
as the order of the Governnent dated 4th Decenber, 1976.
Since we are allow ng these appeals by setting  aside the
order of the CGovernnent, we express no opi nion as to whether
the CGovernment in exercising revision power under section 77
of the Act was conpetent to issue directions to the Excise.
Departnment in the matter of settlement of arrack shops. It
was submitted, however, that there was no direction in the
order which was only by way of 'request" and suggestion. W
are, however, unable to accept this subm ssion as correct.
Any "request" of the Government to a subordinate authority
is tantanmount to a positive direction or order and it wll
be difficult for the subordinate authority to disregard the
sane.

Normal Iy we woul d have remanded the revision petition to be
di sposed of by the Governnent in accordance with law.and in
the light of this judgment but since the period of the
arrack licences wll expire on 30th Septenber, 1977,  no
useful purpose would be served by a renand. It wll
however, be open to the Government to notify its policy with
regard to the settlenent of arrack shops in future in such
appropriate nmanner as it may deemfit.

This judgment will govern both the appeals. Both the
appeals are allowed, but there will be no. order as to
costs, .

S. R Appeal all owed.

571




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 9




