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ACT:

Constitution of India, Art. 14-Crimnal Procedure Code (Act
V of 1898), s. 197-VWether ultra vires the Constitution-
Sanction under s. 197- Reasonabl e connecti on between the act
and di scharge of Oficial duty-Need for sanction-Wen to be
consi der ed- Power conferred or duty inposed-Inplies power of
enpl oying all neans for execution thereof.

HEADNOTE

I n pursuance of a search - warrant issued under s. 6 of the
Taxation on Incone (Investigation Conmm ssion) Act, 1947
authorising four Oficials to search two prenises in
Cal cutta, they went there and forcibly broke open the
entrance door of a flat in one case and the lock of the door
of a roomin the other case. On being challenged by the
darwan and the proprietor of the respective prem ses they
were alleged to have tied the darwan with a rope, causing
him injuries and to have assaulted t he propri etor
nmercilessly with the help of two policemen and kept himin a
lock up for some hours. Two separate conpl aints-one by the
darwan and the other by the proprietor-under ss. 323, 342,
etc., of the Indian Penal Code were instituted | before two
di fferent Magi st r at es. The conmon guesti on for
determ nation in both the conplaints was whether under the
ci rcunst ances sanction was necessary under s. 197 of the
Code of Crimnal Procedure.

Hel d that sanction was necessary as the assault and the use
of crimnal force related to the performance of the officia
duties of the accused within the nmeaning of s. 197 of the
Code of Crimnal Procedure.

Art. 14 does not render s. 197 of the Code of Crimna

Procedure wultra vires as the discrimnation on the part of
the CGovernment to grant sanction agai nst one public servant
and not agai nst another is based on a rati ona
classification.
A discretionary power is not necessarily a discrimnatory
power and abuse of power is not easily to be assunmed where
the discretion is vested in the Governnent and not in a
m nor official.
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In the matter of grant of sanction under s. 197 of the Code
of Crimnal Procedure, the offence alleged to have been
conmitted by the accused nust have sonmething to do, or nust
be related in some manner with the discharge of officia
duty. 1In other words there nust be a reasonable connection
between the act and the discharge of official duty; the act
nust bear such relation to the duty that the
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accused could lay a reasonable claim but not a pretended or
fanciful claim that he didit in the course of this
performance of his duty.

The need for sanction under s. 197 of the Code of Crim nal
Procedure is not necessarily to be considered as soon as the

conpl ai nt is lodged and on the al | egati ons therein
cont ai ned. The question nmmy arise at any stage of the
pr oceedi ngs. The conpl ai nt nmay not di sclose that the act

constituting the offence was done or purported to be done in
the discharge of official duty; but facts subsequently
comng'to/light on a police or judicial inquiry, or even in
the course  of the prosecution evidence at the trial, my
establish ,the necessity for sanction. Wether sanction is
necessary or not may have to be deternined from stage to
stage. The necessity may reveal itself in the course of the
progress of the case.

Where a power is conferred or a duty inposed by statute or
otherwise, and there is nothing said expressly inhibiting
the exercise of the power or the performance of the duty by
any limtations or restrictions, it is reasonable to hold
that it carries with it the power of doing all such acts or
enpl oying such neans as are reasonably necessary for such
execution, because it is a rule that when the | aw commands a
thing to be done, it authorises the perfornmance of « whatever
may be necessary for executing its comrand.

GIll and another v. The King, (1948) L.R 76 I.A 41, Hor

Ram Si ngh v. The Crown, (1939) F.C. R 159, 178, Al bert West
Meads v. The King, (1948) L.R 75 1.A 185, Lieutenant
Hector Thomas Huntley v. The King-Enperor, (1944) F.C R
262, Shreekontiah Banayya Munipalli v. The State of Bonbay,
(1955) 1 S.CR 1177, Anrik Singh v. The State  of PEPSU
(1955) 1 S.C.R 1302, Sarjoo Prasad v. The King Enperor,
(1945) F.C. R 227, Jones v. Omen, (1823) L.J. Reports (K B.)
139 and Hatton v. Treeby, (1897) L.R 2 QB.D. 452, referred
to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal by Specia
Leave fromthe Judgnent and Order dated the 4th July 1952 of
the Calcutta High Court in Crimnal Revision No. 312 of 1952
arising out of the Oder dated the 12th March 1952 of the
Court of Presidency Magistrate at Calcutta in Case No.
C/ 2867 of 1950.

S. C. Isaacs (C. P. Lal with hin) for the appellant in
bot h appeal s.

C. K Daphtary, Solicitor-Ceneral of India (Porus AL Mhta
and P. G Gokhale with hin) for the respondents in both
appeal s.
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1955. Cctober 31. The Judgnent of the Court was delivered
by

CHANDRASEKHARA Al YAR J.-These appeals cone before us on
special |eave to appeal granted under article 136 of the
Constitution against two orders of the Calcutta H gh Court
di smissing Crimnal Revision Petitions Nos. 559 of 1951 and
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312 of 1952 preferred by the appellants respectively.

In Criminal Revision Petition No. 559 of 1951, the High
Court (Harries, C J. and Banerjee, J.) confirned an order
made by a Presidency Magi strate discharging the accused on
the ground of want of sanction under section 197, Crimna

Procedure Code.

In Crimnal Revision Petition No. 312 of 1952, Lahiri and
Guha, JJ. set aside an order nmade by another Presidency
Magi strate that no sanction was required and they quashed
the proceedi ngs agai nst the accused.

The incidents which gave rise to the two conplaints are
closely inter-related and can be set out briefly. In
connection wth certain  proceedings pending before the
Income Tax lnvestigation Commssion it was found necessary
to search two prem ses 17, Kal akar Street and 36, Arnenian
Street to inspect, take copies and secure possession of
certai n books, papers and docunents believed to be in them

A warrant was issued by the Commission for this purpose in
favour of four persons, nanely, H C Bhari, A D De, A K

Bose and 'P. Mikherjee, to carry out the search.

The authorised officials went to the Kalakar Street
premises, third floor ~on the norning of Decenber 1950.

Mat aj og Dobey, (Appellant in Crimnal Appeal No. 67), the
darwan of Kasbiram Agarwal a, says that when he found them
forcibly breaking' open the entrance door of the flat he
chal | enged them and requested themto desist. They paid no
heed to him broke open the door, went inside and interfered
with sonme boxes and drawers of tables: They tied himwith a
rope and assaulted himcausing injuries. On these facts, he
filed a conplaint on 27-12-1950 agai nst H C_-Bhari_ and three
ot hers (names unknown) under sections 323, 341, 342 and 109,

I ndi an Penal Code,
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Armenian Street premises on the  evening of 26-12-1950.

Nandram Agarwal a (father of KashiramAgarwala) came to the
pl ace and found that they had forcibly opened the [ock of
the door of the roomin which there were several books and
papers, which they were collecting and packing into bundles
for renoval. He protested, pointed out that their actions
were illegal and oppressive, and he wanted a proper  search
list to be prepared and proper receipts to be given to him
for the books and documents sought to be seized and renoved.
Ther eupon, two policenen held hi mdown and he was assaulted
nercilessly, kicked, dragged downstairs, put in a police
van, and taken to the Burra Bazar thana, where he was as-

saulted again before being sent to the hospital. He was
brought back and kept in the lock up till mdnight when he
was rel eased on bail. Setting out these facts, he |lodged a

conpl ai nt agai nst the four officials, other subordi nates and
police officers whose nanmes he did not then know but /could
supply later. The offences nmentioned in the conplaint are
sections 323, 342 and 504, |ndian Penal Code. Later, the
nanes of two police officers were given-Bi bhuti Chakravarti
and Nageswar Tiwari .

The two conplaints were sent over for judicial inquiry to
two different nmgistrates. On 21-2-1951, the nmgistrate
held on Agarwala's conplaint that a prima facie case had
been made out under section 323 against all the four-
accused and under section 342 against the two policemen. On
this report, sumonses were directed to issue under section
323 against all the accused. On 1-5-1951, two prosecution
witnesses were examined in chief and the case st ood
adjourned to 22-5-1951. It was on this latter date that the
1st accused Bhari filed a petition, taking the objection of
want of sanction under section 197, Crimnal Procedure Code.
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The obj ection was upheld and all the accused disc barged on
31-5-1951. Nandram Agarwal a went up to the High Court in
revision, but the order of the Presidency Magistrate was
af firmed.

I n Mat aj og Dobey’s conplaint, after the term na-
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tion of the inquiry, process was issued only against Bhari
under sections 323 and 342 , Indian Penal Code for 22-12-
1951. After sone adjournments, accused filed on 26-2-1952 a
petition as in the other case raising the sane objection

The magi strate on whose file the case was pending overruled
the objection and directed that the case should proceed.
Accused Bhari took the matter on revision to the High Court
and succeeded.

In Nandram Agarwal a’s case (Crimnal Revision Petition No.
559 of 1951) Chief Justice Harries and Banerjee, J. held
that the test fornulated by the Privy Council in GIl’'s
case(1) applied and that on a fair reading of the conplaint,
bereft | of exaggerations and fal sehoods, the officers could
reasonably cl ai mthat what they did was done by themin the
exercise —of their official duty. In Matajog Dobey's case
(Crimnal Revision Petition No. 312 of 1952), the |earned
Judges (Lahiri and Guha, JJ:) canme to the same conclusion in
these words: "Fromthe nature of the allegations therefore
against the petitioner, it is abundantly clear that there
was sonething in the acts alleged agai nst him which attached
them to the official character of the petitioner, that is,
whi ch attached themto his official character in holding the
search".

M. Isaacs, |earned counsel for the appellants in the two
appeal s, chall enged the soundness of these conclusions and
advanced three categorical contentions on their ' behalf.
Firstly, an act of criminal assault or wongful confinenent
can never be regarded as an act done while acting or
purporting to act in the discharge of official 'duty;
secondly, that in a case where theduty is clearly  defined
by statute and warrant of authority, such acts could never
cone within the scope of enploynent; and thirdly, that in
any case it was the duty of the court to allow the
prosecution to proceed and not stifle it in limne. ~He also
urged that as the entry on the 23rd Decenber was into a
wong place, P-17, Kalakar Street, and not 17, Kalakar
Street which was the authorised prem ses, the search was
illegal fromthe comrencenent. He raised the

(1) [1948] L.R 75 |.A 41.
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constitutional point that section 5(1) of the Taxation on
Income (lnvestigation Commission) Act XXX of 1947). and
section 197, Criminal Procedure Code were ultra  vires, as
they were discrimnatory in their nature, and offended
article 14 of the Constitution.

In the course of his argunents, he referred to section 6
sub- secti ons (7) and (9) of the Taxation on [lncome
(I'nvestigation Conm ssion) Act (XXX of 1947) and rule 10 and
the search warrant that was issued under them Hs main
argunent was that there was no power conferred by statute or
under comon |aw on the authorised officials to assault or
use force in the execution of their duty and any such acts
must therefore be deened to be entirely outside the scope of
their enployment. He drew our attention to the sections of
the Crimnal Procedure Code relating to searches and quoted
two old English cases to reinforce this position

The search warrant is in these terns:

"Warrant of Authorisation under sections 6(7) and 6(9) and
Rul e 8.
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Taxation on Incone (lnvestigation Conm ssion) Act, 1947.
Whereas informati on has been | aid before the Conm ssion and
on the consideration thereof the Conm ssion has been led to
bel i eve that certain books, documents and papers, which are
or may be relevant to proceedi ngs under the above Act in the
cases conpendi ously known as the S. Jhabbarmull group (R
C. No. 313) and connected cases have been kept and are to be
found in (i) the third floor, 17, Kalakar Street, Calcutta
(ii) 47 Khengraputty Street, Calcutta-7, and (iii) the
second ’'floor and adjoining roons, 36, Arnenian Street,
Cal cutta, compound, offices and out-houses or other places
in that locality.

This is to authorise and require you,

Sri H C Bhari,

Aut horised Oficial,

I ncome-tax | nvestigation Conmi ssion,

(a) to enter and search with such assistance of police
of ficers as may be required, the said prem ses or any other
pl ace or places where you nay have
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reason to believe that such books, docunents or papers nay
be found;

(b)to place identification marks on such books, docunents
and papers as may be found and as you nmay consider relevant
to the proceedings aforesaid and to nake a |list thereof
together with particulars of the identification marks;

(c) to nmake copies or extracts fromsuch books, docunents
and papers;

(d) to seize such books, documents and papers and take
possessi on thereof; and

(e)to exercise all other powers and duties under . the said
sections and the Rules relating thereto".

Strai ghtaway, it may be conceded that the warrant set out
above specifies precisely the scope of the duties entrusted
to the authorised officials. Whet her they took any
policemen with themeven at the conmmencenent or whet her they
were only sent for when resistance was offered is not clear
This, however, does not matter ‘as the warrant authorises
pol i ce assistance at the search.

The version of the conplainants as to what happened at the
search is set out in the two conplaints. The story of the
accused is found in the petitions filed by Bhari urging the
objection wunder section 197, Crimnal Procedure Code.
Detail s about the occurrences were also elicited at"'the two
judicial enquiries. There are two nedical certificates
specifying the injuries found on Nandram Agarwala and
Mat aj og Dobey.

The mnor contentions may be di sposed of at  the outset.
Even if there was anything sound and substantial in the
constitutional point about the vires of section 5(1) of the
Act, we declined to go into it as it was not raised before
the H gh Court or in the grounds of the petition for specia
| eave to appeal. Article 14 does not render section 197,
Crimnal Procedure Code ultra vires as the discrimnation.is
based upon a rational classification. Public servants have
to be protected fromharassnent in the discharge of officia
duties while ordinary citizens not so engaged do not require
this safeguard. It was argued that

118
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section 197, Criminal Procedure Code vested an absolutely
arbitrary power in the government to grant or wthhold
sanction at their sweet wll and pleasure, and t he
| egislature did not |lay down or even indicate any guiding
principles to control the exercise of the discretion. There
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is no question of any discrimnation between one person and
another in the matter of taking proceedi ngs agai nst a public
servant for an act done or purporting to be done by the
public servant in the discharge of his official duties. No
one can take such proceedi ngs wi thout such sanction. |If the
government gives sanction against one public servant but
declines to do so against another, then the governnent
servant agai nst whom sanction is given may possi bly
conplain, of discrimnation. But the petitioners who are
conpl ai nants cannot be heard to say so for there is no
discrimnation as against any complainant. It has to be
borne in mind that a discretionary power is not necessarily
a discrimnatory power and that abuse of power is not to be
easi |y assumed where the discretion is vested in the govern-
ment and not in a minor official. Further, we are not now
concerned with any such question. W have nerely to see
whet her the court coul d take cogni sance of the case w thout
previous sanction and for this purpose the court has to find
out if the -act conplained against was conmitted by the
accused. while acting or purporting to act in the discharge
of official duty. Once this is settled, the case proceeds
or is thrown out. Wether sanction is to be accorded or not
is a matter for the government to consider. The absol ute
power to accord or w thhold sanction conferred on the
government is irrelevant and foreign to the duty cast on the
court, which is the ascertainment of the true nature of the
act .

The objection based on entry into the wong premnises is of
no substance; it is quite probable that ~ the war r ant
specified 17 instead of P. 17 by a bona fide mistake or
error; or it my be that the party nmade an honest - mi st ake.
As a matter of fact, the account books, etc. were found in
P. 17, the prenises raided.

Slightly differing tests have beenlaid down in the
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deci ded oases to ascertain the scope and the meaning of the
rel evant words occurring in section 197 of the Code; "any
of fence alleged to have been comitted by himwhile acting
or purporting to act in the discharge of his official duty".
But the difference is only in |anguage and not i n substance.
The offence alleged to have been commtted nust have
something to do, or must be related in some manner, with the
di scharge of official duty. No question of sanction can
ari se under section 197, unless the act conplained of is an
offence; the only point to determine is ~whether it was
conmitted in the discharge of official duty. —~There nust be
a reasonable connection’ between the act and the officia

duty. It does not matter even if the act exceeds what is
strictly necessary for the discharge of the duty, as /this
guestion wll arise only at a later stage when the /tria

proceeds on the nmerits. Wat we nmust find out is- whether
the act and the official duty are so inter-related that one
can postul ate reasonably that it was done by the accused in
the performance of the official duty, though possibly in
excess of the needs and requirenments of the situation. In
Hori Ram Singh v. The Crown(1l), Sulainman, J. observes:

"The section cannot be confined to only such acts as are
done by a public servant directly in pursuance of his public
office, though in excess of the duty or under a m staken
belief as to the existence of such duty. Nor is it
necessary to go to the length of saying that the act
constituting the offence should be so inseparably connected
with the official duty as to formpart and parcel of the
sane transaction".

The interpretation that found favour with Varadachariar, J.
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in the sanme case is stated by himin these ternms at page
187: "There nust be sonmething in the nature of the act
conpl ai ned of that attaches it to the official character of
the person doing it". In affirming this view, the Judicia
Conmittee of the Privy Council observe in GIl's case(l) "A
public servant can only be said to act or purport to act in
the discharge of his official duty, if his act is such as to
(1) [1939] F.C.R 159, 178.

(2) [1948] L.R 75 |.A 41.
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lie within the scope of his official duty .... The test nmay
well be whether the public servant, if challenged, can
reasonably claimthat, what he does, he does in virtue of
his office". Hori Ramis case(l) is referred to with approva
in the later ease of Lieutenant Hector Thomas Huntley v. The
Ki ng- Enperor (1) but “the test laid down that it nust be
established that the act conplained of was an official act
appears  to wus - unduly to narrow down the scope of the
protection af forded by section 197 of the Crimnal Procedure
Code as defined and understood in the earlier case. The
decision -in -Meads v. The King(l) does not <carry us any
further; it adopts the reasoning in GIll's case(1l).

There are two cases of this Court to which reference may be
made here. |In Shreekanti ah Ramayya Munipalli v. The State

of Bombay(1), Bose, ~J. observes as follows: "Now it 1is
obvious that if section 197 of the Code of Crimna
Procedure is construed too narrowy, it~ can never be

applied, for of course, it is no part of an official’s duty
to commit an offence and never can be. But it is not the
duty we have to examine so nuch as the act, because an
official act can be perfornmed in the discharge of  officia
duty as well as in dereliction of it. The section has
content and its |anguage nmust be given nmeaning". The
guestion of previous sanction also arose in Anrik Singh v.
The State of PEPSU(6). A fairly lengthy discussion of the
authorities is followed up with this summary: "If the acts
conplained of are so integrally connected with the duties
attaching to the office as to be inseparable fromthem then
sanction wunder section 197(1) would be necessary; but if
there was no necessary connection between them and the
performance of those duties, the official status furnishing
only the occasion or opportunity for the —acts, then no
sanction woul d be required"

The result of the foregoing discussion is this: There nust
be a reasonabl e connection between the act and the discharge
of official duty; the act must bear such

(1) [1939] F.C.R 159,178,

(2) [1944] F.C R 262

(3) [1948] L.R 75 1.A 185

(4) [1948] L.R 75 I.A 41

(5) [1955] 1 S.C. R 1177, 1186.

(6) [1955] 1 S.C R 1302, 1307, 1308.

rel ation to the duty that the accused could |ay a

reasonabl e, but not a pretended or fanciful claim that  he
didit in the course of the performance of his duty.

Is the need for sanction to be considered as soon as the
conpl ai nt is lodged and on the al | egati ons therein
contained? At first sight, it seenms as though there is sone
support for this viewin Hori Ramis case and also in Sarjoo
Prasad v. The King-Enperor(1). Sulaiman, J. says that as

the prohibition is against the institution itself, its
applicability nust be judged in the first instance at the
earliest stage of institution. Varadachariar, J. also

states that the question nmust be deternmined with reference
to the nature of the allegations made against the public
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servant in the crimnal proceeding. But a careful perusa
of the later parts of their judgnents shows that they did
not intend to |ay down any such proposition. Sulainan, J.
refers (at page 179) to the prosecution case as disclosed by
the conplaint or the police report and he wnds up the
di scussion in these words: "OF course, if the case as put
forward fails or the defence establishes that the act

pur ported to be done is in execution of duty, t he
proceedings wll have to be dropped and the conplaint
di smissed on that ground". The other |learned Judge also

states at page 185, "At this stage we have only to see
whet her the case all eged agai nst the appellant or sought to
be proved against himrelates to acts done or purporting to
be done by himin the execution of his duty". It nust be
so. The question nmay arise at any stage of the proceedings.
The conpl aint may not di sclose that the act constituting the
of fence was done or purported to be done in the discharge of
of ficial duty; but facts subsequently comng to light on a
police or judicial inquiry or even in the course of the

prosecuti'on” evidence at the trial, nmay establish t he
necessity  for-sanction. Whether sanction is necessary or
not nmay have to be deternined fromstage to stage. The

necessity may reveal itselfin the course of the progress of
the case.

We are not prepared to concede in favour of the

(1) [1945] F.C. R 227,
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appel l ants the correctness of the extrene proportion
advanced by M. |saacs on their behalf that when obstruction
is laid or resistance offered against an ~authorised and
therefore lawful search, the officials conducting the -
search have no right to renobve or cause to be renoved the
obstruction or resistance by the enploynent of reasonable
force, and their remedy is only to resort to the police or
the magistracy with a conplaint. Such a view ‘would
frustrate the due discharge of the official duty and defeat
the very object of the search, as the books, etc.. mght be
secreted or destroyed in the interval; and it woul d
encour age obstruction or resistance even to | awful acts. It
may be that nore than reasonable force is used to clear the
obstruction or renmpove the resistance, but that would be a
fit subject-matter for inquiry during the —proceedings; it
woul d not make the act of renoval inproper or unlawful. It
is a mtter for doubt if Chapters V and VII of the Crinina

Procedure Code can be read as an exhaustive enuneration of
all the powers of a search party. Anyhow, section 6, sub-
section (9) of the Investigation Comm ssion Act ~makes the
provisions relating to searches applicable only "go far as
they can be nmde applicabl e".

The two English cases relied on are scarcely of any 'help

In Jones v. Owen"), a rather startling view was taken that a
power to apprehend a person for a statutory offence did not
i nclude a power to nmove that person gently aside. Hatton v.
Treeby(2) was a case where the Act of Parliament which
created a new offence did not in itself provide for a power
of detention of the offender

Where a power is conferred or a duty inposed by statute or
otherwise’ and there is nothing said expressly inhibiting
the exercise of the power or the performance of the duty by
any limtations or restrictions, it is reasonable to hold
that it carries with it the power of doing all such acts or
enpl oying such neans as are reasonably necessary for such
executi on. If in the exercise of the power or t he
per f or mance

(1) [21823] L.J. Reports (K. B.) 139; 2 D. & R 600.
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(2) [1897] L.R2 QB.D. 452
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of the official duty, inproper or unlawful obstruction or
resi stance is encountered, there nmust be the right to use
reasonabl e nmeans to renove the obstruction or overconme the
resi stance. This accords with combnsense and does not seem
contrary to any principle -of law. The true position is
neatly stated thus in Broomis Legal Maxins, 10th Ed., at
page 312: "It is a rule that when the | aw commands a thing
to be done, it authorises the performance of whatever may be
necessary for executing its comuand"

Let wus however assunme that M. Isaacs is right in his
contention. Still, it can be urged that the accused could
claim that what they did was in the discharge of their
official duty. The belief that they had a right to get rid
of the obstruction then-and there by binding down the
conpl ainants or renoving themfrom the place mght be
m st aken, . but, surely, it could not be said that their act
was necessarily mala fide and entirely divorced from or
unconnected” with the dig charge of their duty that it was
an independent act naliciously done or perpetrated., They.
could reasonably claimthat what they did was in virtue of
their official duty, whether the claimis found ultimtely
to be well-founded or not.

Reading the complaints alone in these two cases, even
wi thout the details of facts as narrated by the w tnesses at
the judicial inquiries, it is fairly clear that the assault
and use of crimnal force, etc. alleged against the accused
are definitely related to the performance of their officia

duties. But taken along with them it seensto us to be an
obvious <case for sanction. The injuries a couple of
abrasions and a swelling on Nandram Agarwala and two
ecohynpsi s on Mataj og--indicate nothing nore than a scuffle
which is Ilikely to have ensued  when there were ' angry
protests against the search and a pushing aside of the
protestors so that the search may go on uni npeded.

M. Isaacs finally pointed out that the fourth accused
Nageswar Tewari was a constable and the case should have
been allowed to proceed agai nst himat |east. This question
arises only in Nandram Agarwal @’ s case. The Magi strate who
di smi ssed the com
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plaint took the viewthat thene was no use in proceeding
against himalone, as the main attack was directed against
the Income-Tax Oficials. No such grievance was urged
before the Hgh Court and it is not raised in the  grounds
for special |eave.

We hold that the orders of the Hi gh Court are correct. and
di sm ss these two appeal s.




