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ACT:

Code of Crinminal Procedure, 1898, Sections 167 and 344-
Remand of an accused to custody-Courts, if - have inherent
power .

Code of Crimnal Procedure, 1973, Sections 167(1), Proviso
(a) to Section 167(2), 428 and 484(2)(a)-Ilnvestigation
pending at the commencenent of the Act and not  conpleted
within the period of 60 days-Accused, if has'a right to be
rel eased on bail.

HEADNOTE:

In respect of an occurrence which took place on 8th March
1974, at a place in the District —of Cuttack, a /police
investigation comenced in connection_ wth the ~offences
all eged to have been conmtted under sections 147, 148, 307,
302 sinpliciter as also with the aid of section 149 of the
Indian Penal Code. O the eight persons arrested during
i nvestigation, four have been enlarged on bail~ by the
Sessions Judge of Cuttack, but the | earned  Sessions Judge
refused to grant bail to the four appellants. Their conten-
tion based on proviso (a) to sub-section (2) of Section 167
of the Code of Crimnal Procedure, 1973, was rejected by the
| earned Judge relying on the saving clause (a) of / sub-
section (2) of section 484. The High Court also rejected
their contention. This appeal has been filed on the basis
of the special |eave granted by the Suprene Court.

HELD : (i) A Magistrate having jurisdiction to try a  case
could remand an accused to jail custody fromtinme to time
during the pendency of the investigation in exercise of the
power under section 344 of the Code of Criminal Procedure,
1898. In other words, the power of remand by the Magistrate
during the process of investigation and collection of
evi dence was an integral part of the process. The power was
meant to be exercised whenever necessary to aid the
i nvestigation and collection of further evidence. 14 1 E-F]
A. Lakhmanr ao V. Judi ci al Magi strate First Cl ass
Parvati puram and others, [1970] 3 S.C.C. 501 and Gouri
Shankar Jha v. The State of Bihar and others, [1972] 1
S.C.C. 564, relied on.
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The Superintendent and Renmenbrancer of Legal Affairs
CGovernment of West Bengal v. Bidhindra Kumar Roy and ot hers,
A l.R 1949, Calcutta 143; Chandradin Dubey v. The State,
1955 Bi har Law Journal Reports, 323; Dukhi and another v.
State and another, A l.R 1955 Allahabad, 521; Shrila
Nandram & Another, v. R R Agrawal, S. DD M First d ass,
Gnalior and another Kuttan, A T.R 1964, Kerala, 232;
Artatran Mahasuara and others v. State of Oissa, AI.R
1956 Orissa, referred to.

(ii)Courts wll have no inherent power of renmand of an
accused to any custody unless the power is conferred by | aw.
The High Court has crred in assum ng, wthout reference to
section 344 of the old Code, that such a power existed.
[ 140D

(iii)The command of the Legislature in proviso(a) to
section 167(2) of the new Code is that the accused person

has got to be released on bail if he is prepared to and does
furnish” bail and cannot be kept in detention beyond the
period of 60 dayseven if the investigation may still be
pr oceedi ng. Al though the -expression ’'reasonable cause

occurring-in sub-section (1A) of section 344 is no where to
be found in section 309 of the New Code, the explanation to
section 344 of the A.d Code has been retained as expl anation
1 to Section 309 i'n the identical |anguage. The law as
engrafted in

138
proviso (a) to section 167(2) and section 309(2) of the New
Code confers the powersof remand to jail custody during

the pendency of the investigation only tinderthe former

and not under the latter. Section 309(2) isattracted only
aftercogni zance of an offence has been taken or
conmmencenent of trial has proceeded. [142G H|

Quere : What is the purpose of Explanation-1 in section 309
of the Code of Criminal Procedure, 1973,

(iv)Unlike the wordings of section 428 the |[|anguage of
section 167(1) which will govern sub-section (2) also, is-
"whenever any person is arrested", suggesting thereby that
the section would be attracted when the arrest is made after
conming into force of the Act of 1973. The expression used

in section 428 is "where an accused Person has, on
conviction been sentenced. . . . . ". - To the facts of the
present case, clause (a) of subsection (2) of section 484
will apply. Imediately before the 1st day of April, 1974
the investigation of this case was pending. Saving clause
(a) therefore, enjoins that the said i nvestigation shall be

continued or nmade in accordance with Chapter XI'V of the old
Code. Section 167 of that Code could not enable the
Magi strate to remand the appellants to jail custody during
the pendency of the investigation. The police could  seek
the help of the Court for exercise of its power of° remand
under section 344, bringing it to the notice of the Court
that sufficient evidence had been obtained to raise a
suspi cion that the appellants nmay have comrmitted an offence

and there wll be hindrance to the obtaining of further
evi dence unl ess an order of remand was made. [143C- D 144B-C]
M. Boucher Pierre Andra v. Superintendent, Central Jail

Ti har, New Del hi and another, A I.R 1975 S.C. 164, referred
to.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 359 of
1974.

Appeal by special |eave fromthe Judgment and order dated
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the 6th August 1974 of the Orissa High Court in Crimnmnal
M sc. Case No. 180 of 1974.

Sharad Manohar, R N Nath and V. N Gaupule, for the appel-
I ant .

CGobi nd Das, and B. Parthasarathi, for the respondent.

The Judgrment of the Court was delivered by :-

UTNTWALI A, J.-An occurrence took place on the 8th of March
1974 at a place situated in the District of Cuttack, Oissa.
First Informati on Report was | odged on the 9th March, 74 and
a police investigation started in connection wth the
of fences alleged to have been comitted under sections 147,
148, 307, 302 sinpliciter as also with the aid of section
149 of the Indian Penal Code. The four appellants in this
appeal by special |eave were arrested by the police in the
course of the investigation on the 8th March and four others
who have been enlarged on bail by the Sessions Judge of
Cuttack were arrested on'the 14th March. They were produced
bef ore the Magi strate who remanded themto jail custody from
time to tine. Thelearned Sessions Judge released on bai
four of " the accused but refusedto grant bail to the
appel | ants. An argunent based upon proviso (a) to sub-
section (2) of section 167 of the Code of Crimna
, Procedure, 1973 (Act No. 2 of 1974) hereinafter referred to
as the New Code, was rejected by the Sessions Judge relying
on the saving clause (a) of sub-section (2) of section 484.

139
The appel | ants approached the Oissa H gh Court and pressed
their cases for releasing themon bail on nerits as well as

on the ground of the provision of law aforesaid contained in
the New Code. A Bench of the H gh Court by its order dated
the 6th August, 1974 has repelled the argunents put. forward
on behal f of the appellants and dism ssed their application
for bail. They have filed the--present appeal by specia
| eave of this Court.
This Court is not expected to exam ne afresh the question of
releasing the appellants on_ bail- on nerits. But the
guestion for consideration is whether the appellants are
entitled to be released on bail under the proviso (a) of
section 167(2) of the New Code.
The New Code cane into force on and fromthe 1st of  April
1974. Section 484(1) repealed the Code of Cri m nal
Procedure, 1898-hereinafter called the Od Code, But there
were certain saving clauses engravers in sub-section (2);
the relevant clause (a) would be adverted to hereinafter in
this  judgment. Before doing so it is necessary to
appreciate the position of lawin relation to the power of
remand by a Magi strate during the course of investigation of
a case by the police.
A person arrested without warrant could not be detained by a
police officer for a period exceeding 24 hours as provided
in section 61 of the A d Code. Section 167(1) required the
police officer to forward the accused to the nearest
Magi strate if the investigation could not be conpleted
within the period of 24 hours fixed by section 61 and if
there were rounds for believing that the accusation or
i nformati on was wel | -founded. Sub-section (2) provided
"The Magistrate to whom an accused person is
forwarded wunder this section may, whether he
has or has not jurisdiction to try the case,
from tine to tine authorise the detention of
the accused in such custody as such Magistrate
thinks fit, for a termnot exceeding fifteen
days on the whole. |If he has not jurisdiction
to try the case or commit it for trial, and
considers further detention unnecessary, he
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may order the accused to be forwarded to a
Magi strate having such jurisdiction : "
The Magistrate to whomthe accused was forwarded could
remand himto police custody or tail custody for a term not
exceeding 15 days in the whol e under section 167(2). Even
the Magistrate who had jurisdiction to try the case could
not remand the accused to any custody beyond the period of
15 days under section 167(2) of the O d Code. There was no
other section which in clear or express |anguage conferred
this power of renmand on the Magi strate beyond the period of
15 days during the pendency of the investigation and before
the taking of cognizance on the subm ssion of Charge- Sheet.
Section 344, however, enabled the Magistrate to postpone the
cor n-
140
mencenent of any enquiry or trial for any reasonable cause.
The explanation to section 344 of the dd Code read as
foll ows :
"If _sufficient evidence has been obtained to
rai-se a suspicion that the accused nmmy have
commtted an offence, and it appears likely
that further evidence nay be obtained by a
remand, ~ this  is a reasonable cause for a
remand. "
Various H gh Courts had taken the viewthat a Magistrate
having jurisdiction to try a case coul d remand an accused to
jail custody fromtinme to time during the pendency of the
investigation in exercise of the power under section 344
to wt, The Superintendent and  Remenbrancer. of Lega
Affairs, Covernnent of West Bengal v. Bidhindra Kumar Roy
and others(1); Chandradi Dubey v. The State ( 2) , Dukhi and
another v. State and another(3) ; Shrilal Nandram and
another v. R R Agrawal, S. D M First Cass, OGnmlior and
another(1l) and State of Kerala v. Madhavan Kuttan(5). A
contrary view was taken by the Oissa H gh Court in the case
of Artatran Mahasuara and others v. State of Orissa(b). It
may be enphasized here that the Court will have /inherent
power of renmand of an accused to any custody unless the
power is conferred by law. |In the order under -appeal the
H gh Court without reference to section 344 of the A d Code,
seens to have assuned that such a power exi sted. That i's
not correct.
There are two decisions of this Court affirmng the view
expressed by majority of the H gh Courts and over-rulingthe
one taken by the Orissa High Court in the case referred to
above. In A Lakshnmanarao v. Judicial-Mgistrate, First
Cl ass Parvatipuramand others(7) an argunent . was advanced
that section 344 falling in Chapter 24 of the O d Code which
contained general provisions as to enquiries —and trials
could not apply to a case which was at the stage of
i nvestigation and collection of evidence only. Dua, J deli-
vering the judgnent on behalf of this Court repelled the
argunent thus at page 506.
"This argunment appears to us to be negatives
by the express | anguage both of sub-section
(1-A) and the explanation. Under sub-section
(1-A) the comencenent of the inquiry or tria
can al so be postponed. This clearly seenms to
refer to the stage prior to the conmrencenent
of the inquiry. The explanation nmakes it
cl ear beyond doubt that reasonable cause as
nentioned in sub-section (1-A) includes the
i kelihood of obtaining further evi dence
during investigation by securing a renand.
The | anguage of section 344 is unanbi guous and
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clear and the fact that this section occurs in
Chapter 24 which contains general provisions
as

(1) A l.R 1949, Calcutta, 143.

(2) 1955 Bi har Law Journal Reports, 323.

(3) A l.R 1955, Allahabad, 521.

(4) A 1.R 1960, Madhya Pradesh, 135.
(5) Al.R 1964, Kerala, 232.

(6) A l.R 1956 Orissa. 129

(7) [1970] 3 sS.C.C

141
to inquiries and trials does not justify a
strai ned construction.".
In Gour i Shankar Jha v. The State of Bi har and
others(1l) Shelat, J. delivering the judgnent on behalf of
the Court has sai d-at page 569
“I'n cases falling wunder section 167, a
magi strat e undoubtedly can order custody for a
period at the nost of fifteen days in the
whol e and such custody can be either police or
jail custody. Section 344, on the other hand,
appears in Chapter XXIV which deal with
inquiries and trials. Further, the custody
which it speaks of is not such custody as the
magi strate thinks fit as in Section 167, but
only jail custody, the object being that once
an enquiry or a trial begins it is not proper
to let the accused renmain ‘under police
i nfl uence. Under this secti on, a
magi strate can remand an accusedperson to
custody for a termnot exceeding fifteen days
ata tinme provided that sufficient evidence
has been collected to raisea suspicion that
such an accused person may have conmitted an
offence and it appears likely that further
evi dence may be obtained by granting a
remand. "
Farther says the |earned Judge at page 570 :
"The fact that Section 344 occurs in the
Chapter dealing with inquiries and trials does
not nean that it does not apply to  cases .in
whi ch the process of investigation and
collection of evidence is still going on."
It would thus be seen that under the A d Code the Magistrate
was given the power under section 344 to remand an accused
to jail custody as the section was al so applicable to cases
i n which process of investigation and coll ection of evidence
was going on. In other words, the power of renmand by the
Magi strate during the process of i nvestigation and
coll ection of evidence was an integral part of the process.
The power was neant to be exercised, whenever necessary, to
aid the investigation and collection of further evidence.
Let us now exam ne the position of |aw under the New Code.
No police officer can detain a person in custody, arrested
without a warrant, for a period |longer than 24 hours  as
nentioned in section 57 corresponding to section 61 of the
O d Code. Section 167 occurring in Chapter Xl|I bearing the
heading "Information to the police and their powers to
i nvestigate"-the same as in Chapter XIV of the A d Code-has
made sone drastic departure. Simlar, is the position in
regard to section 309 of the New Code corresponding to
section 344 of the A d Code. Wile retaining the provision
of forwarding the accused to the nearest WMagistrate (of
course under the New Code to the Judicial Mgistrate), and
while authorising the Magistrate to remand the accused to
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either police or judicial custody for a period not exceeding

15 days, proviso (a) has been added in these terms

(1) [1972] 1 S.C. C 564.

142

"Provi ded that -
(a) the Magistrate nmay authorise detention
of the accused person, otherwise than in
custody of the police, beyond the period of
fifteen days if he is satisfied that adequate
grounds exist for doing so, but no Magistrate
shall authorise the detention of the accused
person in_custody under this section for a
total period exceeding sixty days, and on the
expiry of the said period of sixty days, the

accused person shall be released on bail if he
is prepared- to and does furnish bail; and
every person released on bail under this
section - shall be deened to be so released

under -t he provisions of Chapter XXXII1l for the
purposes of that Chapter ;"

The expression "the Magistrate" in the proviso
woul d the Magistrate having jurisdiction to
try the case.~ Section 309 (2) says

"If the Court, after taking cognizance of an
of fence, ~ or comencenent of ‘trial, finds it
necessary or advisable to post pone t he
conmencenent of, or adjourn, any inquiry

or trial, it my, fromtime to time, for
reasons  to be recorded, postpone  or adjourn
the sanme on such terns as it thinks fit, for
such timeas it considers reasonable, and nay
by a warrant renmand the accused if in  custody

Al t hough the expression 'reasonabl e cause’ occurring in sub-
section (lA) of section 344 is no where to be found in
section 309 of the New Code, the explanation to section 344
of the dd Code has been retained as Explanation | to
Section 309 in the identical |anguage. The |aw as engrafted
in proviso (a) to sections 167(2) and section 309 (2) of the
New Code confers the powers of remand to jail custody during
t he pendency of the investigation only under the former and
not wunder the latter. Section 309(2) is attracted only
after cogni zance of an offence has been t aken or

commencenent of trial has proceeded. |In such a situation
what is the purpose of Explanation-I in section-309 is not
quite clear. But then the commuand of the  Legislature in
proviso (a) is that the accused person has got to be
rel eased on bail if he is prepared to and does furnish _ bai

and cannot be kept in detention beyond the period of 60 days
even if the investigation may still be proceeding. In

serious offences of crimnal conspiracy-nurders, dacoities,
robberies by inter-state gangs or the like, it may 'not be
possible for the police, in the circunstances as they do
exist in the various parts of our country, to conplete the
investigation within the period of 60 days. Yet the
intention of the Legislature seens to be to grant no
di scretion to the court and to nake it obligatory for it to

release the accused on bail. O course, it has been
provided in proviso (a) that the accused rel eased on bai
under section 167 will be deened to be so rel eased under the

provisions of Chapter XXXIlI| and for the purposes of that
Chapter. That nay enpower the court rel easing himon bail
if it considers necessary so to do, to direct that such
person be arrested and conmitted to custody as provided in
sub-section (5) of section 437 occurring in Chapter XXXHI
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It is also clear that after the taking of the cognizance the
143

power of remand is to be exercised under section 309 of the
New Code. But if it is not possible to conplete the
investigation within a period of 60 days then even in
serious and ghastly types of crime, the accused wll be
entitled to be released on bail. Such alawmy be a "
paradi se for the crimnals," but surely it would not be so,
as sonetinmes it is supposed to be, because of the courts.
It would be so under the command of the Legislature.
But the question in this case is whether during the pendency
of the investigation which started before conming into force
of the New Code the appellants can press into service
proviso (a) to section 167 (2) of that Code and claimto be
rel eased on bail as a matter of right when they are prepared
to furnish bail. The answer to this question depends on the
interpretation of  sections 167 and 484 of the New Code.
Unli ke ~the wordings of section 428 the |anguage of section
167(1) which will govern sub-section (2) also, is-"whenever
any person . is arrested", suggesting thereby that the section
woul d be attracted when the arrest is nmade after conming into
force of the Act. Wil e the expression used in section 428
is "where an accused person has, on conviction, been
sentenced........ I'nterpreting such a phrase it has been
held in the case/'of M. Boucher Pierre Andra v. Superin-
tendent, Central Jail, Tihar, New Del hi- and another(1) by
Bhagwati, J. delivering the judgnent of this Court at page
166 :

"Thi s section, on a plain natural construction

of its language, posits for its applicability

of fact situation which is described by the

clause "Wiere an accused person has, on
convi ction, been sentenced to inprisonnent for
a term'. There is nothing in this clause

whi ch suggests, ~either expressly or by
necessary inplication, that the conviction and
sentence nust be after the coning into force
of the New Code of Criminal Procedure.”
W nmay, however, hasten to add that in spite of the /phrase
"is arrested" occurring in section 167(1), since the dd
Code has been repeal ed by sub-section (1) of section 484 of
the New Code, the provision would have applied, a fortiori,
if the savings provided in subsection (2) would not have
applied to the situation with which we are concerned in this

case. In our judgnent clause (a) of subsection (2) of

section 484 does apply. It reads as foll ows

"Not wi t hst andi ng such repeal, -
(a)lf, immedi ately, before the date on
which this Code cones into force, there is any
appeal , applicati on, trial, inquiry or
i nvestigation pending, then, such appeal
application, trial, inquiry or investigation

shal | be di sposed of, continued, held or made,
as the case may be, in accordance wth the

provisions of the Code of Crimnal Procedure
1898, as in force imediately before such
conmencenent, (hereinafter referred to as the
AOd Code), as if this Code had not cone into

force"
()A1.R 1 975 S.C. 164.
144
| mredi ately before the 1st day of April, 1974 the
i nvestigation of this case was pending. Saving clause (a)
therefore enjoins that the said investigation shall be

continued or made in accordance with the provisions of the
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A d Code. The police officer, therefore, naking the
i nvestigation has to continue and conplete it in accordance
with Chapter XIV of the O d Code. Section 167 of that Code
could not enable the Magistrate to remand the appellants to
jail custody during the pendency of the investigation. The
police could seek the help of- the Court for exercise of its
power of remand under section 344, bringing it to the notice
of the Court that sufficient evidence had been obtained to
rai se a suspicion that the appellants may have conmtted an

offence and there will be hindrance to the obtaining of
further evidence unless an order of remand was nade. As we
have said above, invoking the power of the court under

section 344 of the Od Code by the Investigating Oficer
woul d be a part of the process of investigation whichis to
be continued and made in accordance with the O d Code. That
being so, we hold that the appellants in this case cannot
claimto be rel eased under proviso (a) to section 167(2 ) of
the New Code.

In the result the appeal fails and is dism ssed.

Appeal di'snmissed

V. M K
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