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ACT:

Term nation of the services of a Principle on
probati on- Procedure  prescribed under section 16 G and
regulations 35 to 38 being the sane as provided by Article
311(2) of the Constitution of India, the principles which
govern such cases of termination should be the sane as those
underlying Article 311(2) of the Constitution-Interpretation
of St at ut es- Absence of enquiry cont enpl at ed under
Regul ations 35 & 36 before the termination of the provision
casting a stigma is illegal

HEADNOTE

The appel | ant was appointed on probation as the
Principal of the Mbdel Inter College, Thora on August, 28,
1967. His period of probation was extended by one year and
thereafter by a letter dated June 30, 1969 addressed to him
with a copy of a resolution dated 27th April, 1969 passed by
t he Managi ng Conmittee wherein various allegations were nade
regarding his conduct, his services were term nated by the
respondent. Aggrieved by the said orders of termnation of
his services, the appellant filed a wit petition No. 4823
of 1970 on the file of the Hi gh Court of Allahabad. The said
wit petition was allowed on January 23, 1973 and the order
of termination was quashed. However, the special Appeal No.
31 of 1973 filed by Respondent was accepted and all owed by
the Division Bench. Hence the appeal by special |eave of the
Court.

Al'l owi ng the appeal, the Court,
N

HELD: 1. Section 16 of the Utar Pradesh Internediate
Education Act, (Act Il of 1921) provides that every person
enployed in a recognised institution shall be governed by
such conditions of service as may be prescribed by
Regul ations and that the Regulations inter alia nay be made
in respect of the period of probation, the conditions of
confirmation and the procedure for the inposition of
puni shment Regul ations 35 to 38 relate to the procedure to
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be followed before inposing the punishnent of dismssal or
renoval from service and they being virtually the sane as
provi ded by Article 311(2) of the Constitution, the
principles which should govern this instant case should
therefore be the same as those wunderlying Article 311(2).
Admittedly here no enquiry was held as provided for in
Regul ation 35 and 36. Therefore the non-conpliance with the
753

provi sions of Section 16 of the Act and Regul ations 35 to 38
vitiates the termi nation order. [747F-G 759G 760F]

Par shotam Lal Dhingra v. Union of India [1958] S.C. R
828; Shamsher Singh and Anr v. State of Punjab. [1975] 1
S.C. R 814; Anoop Jaiswal v. Government of India and Anr.
[1984] 1 Scale 105; referred to.

2. If the order of termination carried a stignma it has
to fall to the ground unless it is preceded by an enquiry as
contenmplated by |aw. A reading of the letter of term nation
of the ~service and the resolution which fornms part of that
letter clearly shows that they bear a nmark of disgrace and
infamy and “the appellant is visited with evil consequences.
The order - of the DivisionBench is therefore unsustainable.
[ 762D E] .

[ The Court ~declared that the appellant continues
to be in the service of the College with entitlenent to
all consequential ~ benefits including. the salary and
al l owances as if there was no break in his service.]
[ 762G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 571 of
1975

Appeal by Special leave fromthe judgnent and | O der
dated the 14th March, 1973 of ~the Al'l ahabad H gh Court in
Speci al Appeal No. 1 of 1973.

R K. Garg and D.K. Garg for the Appellant.

S. Rangaran and N. N. Sharna for Respondent.

S. Markandeya for Respondent.

Copal Subramaniam and Ms. Shobha Di kshi t for
Respondent .

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The appellant was appointed on
probation as the Principal of the WMdel Inter College,
Thora, District Bulandshahr (hereinafter referred to as 'the
College’) on August 28, 1967 in accordance wth the
procedure prescribed by the Internediate Educati on ACT, 1921
(U P. Act No. Il of 1921) (hereinafter referred to as 'the
Act’) and the Regulations nmade thereunder. The period of
probati on prescribed was one year. Shortly before the expiry
of the period of probation on August 25, 1968, the Managi ng
Conmittee of the Collage passed a resolution extending the
peri od of probation of the appellant by one year. Thereafter
on April 27,
754
1969, the Managing Conmittee nmet to consider the question of
confirmation of the appellant in the post of the principal
As the Managing Conmittee was not satisfied with the
services of the appellant, it resolved to terminate his
services and after obtaining the approval of the District
I nspector of Schools wote a letter dated June 30, 1969 to
the appellant communicating its decision to term nate the
services of the appellant enclosing therewith a copy of its
resol ution dated April 27, 1969. The letter dated June 30,
1969 reads thus:
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"From To
The Manager Shri 1.P. Gupta
Model I nter College Chi | kana House,
Thora (Bul andshahr) Kumar an,
Bri dge, Saharanpur.
Ref . No. Dated the 30th June, 1969

755

sent

Sub: Term nation of your service as Principal
Dear Sir,

Wth reference to the above, | have to nention
that in viewof the resolution No. 2 of the Managing
Conmittee dat ed 27.4.1969 (copy encl osed) and
subsequent approval by the D.1.0O S. Bul andshahr you are
hereby informed that your service as Principal of this
Institution is terminated with imrediate effect. You
will however be entitled to your dues In lieu of
noti ce. Please -hand over conmplete charge to Sri D.D
Gupta, who is being instructed accordingly, wthout
del ay.

Pl ease note that you cease to function as
Principal of this Institution forthwith. You are
nei ther authorised to operate any account nor will you
performany other act in the capacity of the Principa
of this Institution henceforth. O course the civi
suit filed by Shri S P. Jain of Meerut for the recovery
of his dues is your sole responsibility, Please see
that the matter /is reasonably settled failing which you
shall be liable to any |loss caused to the institution
in that respect. Wile handing over charge please do
not forget to return all papers or documents relating
to the college

or any other college property in-your possession. Al
accounts al so may kindly be cleared.

Since despite several assurances Yyou have failed
to return during the conplete sunmer vacation,  this
intimation is being conveyed to you at your Saharanpur
address, in this state of uncertainty under regi stered
cover to ensure safe delivery. Recently you are
reported to have been to Bulandshahr for a few days.
Pl ease come immediately and do the needful “in the
matter.

Sri D.D Gupta is to assume office of the
Principal of this institution with imedi ate effect in

officiating capacity till further instruction. He may
take-over charge from Sri |.P. Gupta when he returns.
Yours faithfully,

sd/ -

Manager

Model Inter Coll ege,

Tohra (Bul andshahr)"

The copy of the resolution of the Minaging - Comittee
al ongwi th the above letter reads thus:

"Resol ution passed by the Mnaging Comrmittee in its

nmeeting held on 27.4.69 term nating the probationary period
of the Petitioner.

2. The report of the Manager was read. Sri |.P
Gupta, who was present in the neeting also heard
it. He was asked by the Committee to have his say
in respect of the report. At first he refused to
say anything but when the Committee requested him
to consider it seriously. and let the Commttee
have the benefit of his views, he said that he had
nothing to say in that respect since he wanted to
quit hinself due to circunstances. on this the
Conmittee again requested him to put some such
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suggestion in consultation with the manager as may

be hel pful for the Conmttee to arrive at sone

conclusion. In the absence of any satisfactory
sugges-
756

tion the Committee took the decision. At this

stage the Principal retired out of courtesy.

On the basis of the Service Book of the Principal
the manager told that |ast year his confirmation was
due on 28.8. 1968 but in the nmeeting of the Conmittee
held on 25.8 68 in which the Principal was also
present, the report of the Manager, dated 4.7.68 was
put as desired by ‘the President. Resolution 3 dated
25.8.68 under the head "Consideration on confirmation
of  Shri I.P. GQGupta, Principal" incorporates the
deci sion of the Comittee as "According to the
Manager’s report the period of probation of the
Princi pal extended by one year. " The proceedi ngs book
contains signatures of Sri |.P. Gupta for receiving a
copy of the said resolution At the end of the
proceedings the mnute book contains signatures of Sr
I.P. Gupta alongwith other nenbers of the Comittee
present.

The facts  contained in the report of the Manager
bei ng serious and not in the interests of the
institution, this Conmittee unani nbusly resolves that
the period of probation of Sri-1.P. Gupta, Principal
be termi nated w thout waiting for the period to end and
the manager is empowered to take necessary steps in
this respect. Any thing done by himin this respect
shall be considered to have been done by this
Conmittee. The nmanager is also authorised to hand over
charge to Sri D.D. CGupta when necessary.

Sri |.P. Gupta also canein 'Wth a Vote of thanks
to the Chair the neeting ended."

The English translation of the relevant part of the
report of the Manager on the basis of which the above
resol ution was passed which is incorporated in the counter
affidavit filed on behalf of the 'Managing committee reads
t hus:

"I't will be evident from the above that the
Principal’s stay wll not be in theinterest of the
institution. It is also evident that the seriousness of
the lapses is enough to justify dismssal but  no
educational institution should take al

757

this botheration. As such ny suggestion is that our

purpose will be served by term nation of his services.

Wiy, then, we should enter into any botheration. For

this, i.e. for ternmnation of his period of probation

too, the approval of the D.I.OS. wll be necessary.

Accordingly any delay in this mtter may also be

harnful to our interests.

Accordingly I suggest that instead of taking any
serious action, the period of probations of Sri |nder
Pal Gupta be terminated without waiting for the period
to end."

Aggrieved by the order of termination of his services
referred to above, the appellant filed a petition under
article 226 of the Constitution in Wit Petition No. 4823 of
1970 on the file of the High Court of Allahabad chall enging
its correctness and praying for appropriate reliefs. The
| earned Single Fudge who heard the wit petition allowed it
by his order dated January 2, 1973 by quashing the order of
term nation. The Managi ng Comm ttee of the College preferred
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an appeal against that decision to the Division Bench of
High Court in Special Appeal No. 31 of 1973. The Division
Bench all owed the appeal and disnmissed the Wit Petition
filed by the appellant by its order dated March 14, 1973.
This appeal is filed by the appellant against the Judgnent
of the Division Bench after obtaining the special |eave of
this Court under Article 136 of the Constitution

The College is an institution recognised under the Act
and is governed by the provisions of the Act. Section 16-G
of the Act provides that every person enployed in a
recogni sed institution shall be governed by such conditions
of service as may be prescribed by Regul ations and that the
Regul ations inter alia nmay be nade in respect of the period
of probati on, the conditions of confirmation and the
procedure for the inposition of punishnment. The Board of
H gh School and Intermedi ate Education is authorised to nake
Regul ations in respect of all-matters which by the Act are
to be provided for by Regulations with the previous sanction
of the State Government. Under the Regul ati ons so nade under
the Act, " the period of probation prescribed is one year
whet her a  person is a direct recruit or has been pronoted
froma lower grade in serviceof the institution to a higher
grade. The period of probation of a Principal or Head Master
may be extended by a maxi mum period of twelve nonths. At
| east six weeks before the date of which the
758
confirmation of a Principal or a Head Master is due, the
Manager of the institution is required to prepare his
confirmati on papers and place thembefore the Commttee of
Managenent and the decision of the Commttee of Managenent
in each case is required to be recorded in the formof a
resol ution. Regulation 10 provides that a person placed on
probation shall be confirmed if he fulfils the requirenments
of regulation 9, has worked with diligence and other w se
proved himself fit for the post for which he was recruited
and his integrity is certified. Wenever the punishnment of
dismssal, renmoval or discharge, reduction in /rank or
dimnution in enolunents is inposed, prior approval of the
I nspector should have to be obtained. Regulations 35 to 38
of the Regulations made under the  Act which prescribe the
procedure for term nation of the services of an enpl oyee by
way of punishnent read thus:

"35. On receipt of a conplaint or an _adverse
report of facts of a serious nature of the Comm ttee
may in the cases of teachers appoint the Headmaster or
Principal or Manager as the Inquiry-officer (or the
Manager may hinself set wup the enquiry if such power
has been del egated to himby the Comm ttee under rules)
and in the case of the Head master or Principal, a
smal | sub-committee, wth instructions to subnmt the
report as expeditiously as possible.

36. (1) The grounds on which it is proposed to
take action shall be reduced in the formof a definite
charge or charges which shall be conmunicated to the
enpl oyee charged and which shall be so clear -and
precise as to give sufficient indication to the charged
enpl oyee of the facts and circunstances against him He
shall be required within three weeks of the receipt of
the charge-sheet to put in a witten statenent of his
defence and to state whether he desired to be heared in
person. If he or the inquiring authority so desires, an
oral enquiry shall be held in respect of such of the
allegations as are not admtted. At that enquiry such
oral evidence will be heared as the inquiring authority
consi ders necessary. This person charged shall be
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entitled to cross-exanmne the witness, to give evidence
in person, and to have such w tnesses called as he nmay
wi sh, provided that the inquiring authority conducting
the enquiry may, for sufficient reasons to be recorded
inwiting, refuse to call a witness. The proceedi ngs
shall contain a sufficient
759

record of the evidence and statenent of the findings
and the grounds thereof. The inquiring authority
conducting the enquiry may al so, separately fromthese
proceedi ngs, nmake his own reconmendation regarding the
puni shment to be inposed on the enpl oyee.

(2) Cdause (1) shall not apply where the person
concerned has absconded, or where it is for other
reasons inpracticable to comunicate with him

(3) Al or any of the provisions of clause (1) may
for sufficient' reasons to. be recorded in witing be
wai ved where there is difficulty in observing exactly
the requirenents thereof and those requirenments can in
the —opinion of the inquiring authority be waived
wi t hout injustice to the person charged.

37. Soon after the  report of the proceedi ngs and
recomendation from ~the inquiring aut hority arc

received, the ‘Commttee of Managenment shall neet to
consi der the report of the proceedi ngs and
recomrendati on made and take deci sion on the case. The
enpl oyee shall, however, be allowed, if he so desires,

to appear before the Committee in person to state his

case and answer ‘any question that nay be put to him by

any nenber present at the meeting. The Commttee shal
then send a conpl ete report together with all connected
papers to the Inspector or Regional |Inspectress as the
case may be, for approval of action proposed by it.

38. If it is felt at any stage that the matter can
be more properly dealt with by “action to termnate
service with notice, this may be done with the approva
of the Inspector or Regional |Inspectress, as the case
may be."

It is seen fromthe foregoing that the above provisions
relating to the procedure to be fol l'owed before inposing the
puni shment  of di sm ssal or removal from service are
virtually the sane as provided by Article 311 (2) of the
Constitution and the principles which should govern this
case should, therefore, be the sane as those underlying
Article 311 (2). The decisions in Parshotam Lal Dhingra v.
Uni on of India, Shamsher Singh & Anr. v. State of
760
Punjab and Anoop Jaiswal v. Government of ‘India & Anr
explain the true | egal position governing the term nation of
the services of a probationer. In Parshotam Lal Dhingra’s
case (supra), this Court observed at page 862 thus:

“"In short, if the termination of service is
founded on the right flowing from contract or the
service rules then, prima facie, the term nation is not
a punishnent and carries wth it no evil consequences
and so Art. 311 is not attracted But even if the
CGovernment has, by contract or under the rules, the
right to termnate the enpl oynent w thout going through
the procedure prescribed for inflicting the puni shrment
of dismissal or removal or reduction in rank, the
Government may, nevertheless, choose to punish the
servant and if the term nation of service is sought to
be founded on m sconduct, negligence, inefficiency or
ot her disqualification, then it is a punishnent and the
requi renents of Art. 311 nust be conplied with."
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The above rule applies to probationers too.

Admittedly no enquiry was held in this case as provided
in Regulations 35 and 36 of the Regul ati ons nmade under the
Act. Apparently in the light of the principles enunciated in
Parshotam Lal Dhingra’s case (supra) the learned Single
Judge who decided the Wit Petition at the first instance in
the H gh Court observed in the course of his order thus:

“In this petition under Article 226 of the
Constitution the petitioner questions the validity of
the so-called termination of his service by the
resol uti on passed by the Managi ng Committee on
27.4.1969. His case is that the termnation in the
circunstances in which it has been made by the Managi ng
Conmittee anmounts to puni shment of renoval or disnissa
fromservice and the punishnent having been inposed
upon him wi thout following the procedure prescribed
under sec. 16-G of the Internmedi ate Educati on Act and
the regul ations franed thereunder becones vitiated.
Indeed it~ has not been denied or controverted in the
counter affidavit that the action agai nst t he
petitioner was taken by

761

the Managi ng Conmi ttee on serious char ges of

m smanagenent brought against the  Principal by the

Manager. But /it has submitted by 'the |earned counse

for the opposite parties that a reasonabl e opportunity

was afforded to the petitioner by the Managing

Conmittee when ' he was faced with the charges and asked

to explain on 27.4.69, at the neeting of the Minagi ng

Comm ttee. But the |earned counsel for opposite parties

when faced wth the relevant regul ations and Sec. 16-G

of the Intermediate Education Act found it difficult to

justify that what was done at- the neeting of the

Managi ng Committee on 27.4.1969 conplies wth ' those

provi sions. The attack made by the petitioner based on

non-conpliance of the relevant regulations and the
provisions of Sec. 16-G of (the Act on the validity of

the action taken, appear to be sound and sustai nabl e.

No matter the petitioner was not a pernanent Principa

yet he was entitled to a regular show cause notice

agai nst the charges brought and an opportunity to be
heard as required by the regulations.  The inpugned
order of termnation thus was a nere canouflage and
cannot be regarded in the. circunmstances as havi ng been
passed by the Managing Conmittee in the nornmal course.

The District Inspector of Schools was in error in

approving the term nation in those circunstances."

But the Division Bench of the Hgh Court took a
contrary view. The first error in the judgment of the
Di vision Bench lies in its observation

"Firstly the order of termination is innocuous. It
does not refer to any allegations or even to the report
of the Manager.’

It is seen fromthe letter dated June 30, 1969 by which
the services of the appellant were termnated that the
resol ution of the Managing Conmittee dated April 27, 1969 is
nade a part of it by treating it as an enclosure to that
letter. The resolution actually begins with a reference to
the report of the Mnager, and slates that the facts
contained in the report were 'serious’ and ’'not in the
interests of the institution'. It further refers to the fact
that the appellant was asked to give his explanation to the
all egations nade in the said report. That report stated:

762
"It is also evident that the seriousness of the
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| apses is enough to justify dism ssal but no

educational institution should take that botheration."

The above report was the real foundation on which the
deci sion of the Managing Committee was based. This is a case
where the order of termnation issued is nmerely a canoufl age
for an order inmposing the penalty of term nation of service
on the ground of msconduct. Secondly, the Division Bench
has tried to justify the action of the WMnagenent by
observing that since the nanagenment had to secure the
approval of the District Inspector to its action, it was
necessary for it to give its assessment of the work of the
appel l ant as Principal and, therefore. in the. context of
the statutory requirements, it cannot be said that nerely
because the Manager’'s report or the resolution of the
Managi ng Committee refers to the various aspects of the

assessment of the perfornmance of the Principal in termns
unfavourable to him it~ would.in law, anpbunt to casting a
stigma upon the Principal’. It is difficult to engraft an

exception of the above type to the well-settled rule that if
the order of termination carries a stigma, it has to fall to
the ground unless it _is proceeded by an enquiry as
contenplated by law A reading of the letter of termination
of the service and the resolution which forms part of that
letter clearly shows that they bear a mark of disgrace or
i nfamy and that / the appellant is visited wth evi
consequences as explained in Parshotam Lal Dhingra s case
(supra). The Division Bench, therefore, erred in holding
that on the facts and in the circunstances of the case, the
order of termnation was an innocuous one and did not carry
any stigma. The order of the Division Bench i's, our opinion
an unsustai nable one and is |liable to the set aside.

In the result, we allowthis appeal, set aside the
j udgrment of the Division Bench of the Hi gh Court and restore
the judgnent of the |earned Single Judge. We hereby decl are
that the appellant continues to be in the service of the
College. He is entitled to all the benefits flow ng from
this declaration including the salary and all owances as if
there was no break in his service. The respondent Col | ege
shall al so pay the costs of this appeal to the appellant.
S R Appeal al | owed.
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