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Azhagu Thi runavukkar asu
V.
The Hon’ bl e Speaker Tam | Nadu
Legi sl ative Assenbly, Madras & Anot her

JUDGMENT
Ahnedi, CJI

Speci al | eave granted.

The appellants are two nenbers  of the Tam| Nadu
Legi sl ative Assenbly elected in the general elections held
in 1991. Both of themwere candidates set up by Al India
Anna Dravida Muinnetra Khazhagam (for short ‘ATADW ). M.
Vi swanat han was elected from Arcot Legislative Assenbly
constituency whereas M. Azhaagu Thi runavukkarasu was
el ected from Orathanadu constituency. Both of ~them were
expel l ed from Orathanadu constituency. Both of them were
expell ed from Al ADNK party of January 8, 1994. On March 16,
1994 the Speaker of Tami|l Nadu Legislative Assenbly (for
short “Assenbl y’) decl ar ed t he t wo appel llant's as
‘unattached’ nenbers of the Assenbly. Enclosing 'certain
papers and other documents one Subburethi nam Menber of the
Assenmbly, informed the Speaker that both the appellants have
joined another (new) party called Maru Malarchi Dravida
Munnet ra Khazhagam (* MOMK' for short) and hence they shoul d,
as per the provisions of law, be disqualified from the
menbership of the Assenbly issued a notice under Section 7
of the Tam| Nadu Assenbly (Disqualification on G ound of
Def ections) Rules, 1986, and called for the comments of the
appel l ants on the representation made by Subburethinamto
di squalify them The appellants filed Wite Petitions
Nos. 3562 and 3563/95 in the High Court of Judicature at
Madras and assailed the said notice of the Secretary of the
Assenmbly, dated March 6, 1995. Sivaraj Patil, J. by order
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dated March 10, 1995 dism ssed the wit petitions with the
foll owi ng observati ons:

"Having regard to the |aw declared by

the Apex Court, I do not think it s

appropriate to entertain these wit

petitions. The Learned Senior Counse

for the Petitioner submitted that on

simlar questions this court has already

entertained two wit petitions by the

same petitioners in WP. No. 5349 of

1994 and 5496 of 1994. \Wen specifically

asked, the |l earned Senior Counsel fairly

submtted that as on the date when the

earlier wit petitions were filed the

petitioners were only unattached nmenbers

havi ng been expelled fromthe party and

did not join-other political party, but

as on today, they have joined sone other

political party. Be that “as it may, in

the light of the judgnent of the Suprene

Court aforenentioned, | amnot inclined

to entertain these wit petitions."

(Enphasi s suppl i ed)

Thereafter, the appellants filed representati ons before
the Speaker, Tam | Nadu Legislative Assenbly, stating they
were "unattached nenbers" of the Assenbly and so the
provisions of the Tenth Schedule of = the Constitution of
India regarding disqualifications did not apply to them
They al so prayed that the prelinminary question as to whether
the Tenth Schedul e of the Constitution would apply to them
they being unattached nmenbers, nmay be adjudicated in the
first instance. The Speaker considered the entire matter in
detail and disposed of the sane by separate but  sinilar
orders dated April 20, 1995. In -paragraph 14 thereof, the
Speaker stated thus:

"14. The admtted relevant facts which

are necessary for determination of the

i ssues raised are as foll ows: -

A That the Respondent contested as an

official candidate of Al India Anna

Dravi da Munnetra Khazhagam party from

(Arcot) Orathandu Constituency.

B. That he was expelled fromAl|l India

Anna Dravida Minnetra Khazhagam party

for anti-party activities.

C That he had been declared as an

‘unattached” menber by a ruling dated

16. 3. 1994 as per the convention and not

as per the Tenth Schedule or the

rel evant rul es nade by that Act.

D. That he had j oi ned anot her

political party, Vi z., Mar urral ar chi
Dravi da Munnetra Khazhagam "
Di scussing the matter in detail, the Speaker construed,

paragraphs 2(1), 2(2) and Explanation (a) to sub-paragraph
(1) of paragraph 2 of the Tenth Schedul e and held that if a
person is set up as a candidate for election by a politica
party and gets elected, he nmust be deenmed al ways to bel ong
to the same party fromwhich he was el ected and if he joins
another political party, it wuld anpbunt to voluntarily
giving up his nenbership of such political party and will
beconme subj ect to disqualification wunder sub-paragraph
(1)(a). In the light of the admitted facts and the view of
law held by him particularly in view of the fact that the
appel l ants had not denied in their explanation that they had
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joined a new party, the Speaker in paragraph 20 of the said
order, entered the follow ng findings:

"1. that he got elected to the Taml

Nadu Legi sl ative Assenbly as a candi date

set up by a political party (viz.) A

India Anna Dravida Mnnetra Khazhagam

(Al.ADMK),

2. that for the purpose of Tenth

Schedul e, he shall be deened to bel ong

to the Political Party, i.e., Al India

Anna Dravi da Munnetr a Khazhagam

(A l.ADMK) in accordance wth the

expl anatory note of ' Sub-para 2(1)(a),

though he had been  expelled from that

party and declared as an ‘unattached

menber by ne,

3. that he has joined another Politica

Party, viz., Mar urral ar chi Dravi da

Munnet r a-Khazhagam

4. that he has not denied any of the

contents (sic) of the petitioner as

alleged in the petition, and

5. that he does not~ cone under the

purview of the exception, envisaged in

Par agraph 3 and 4 of the tenth

Schedul e. "

It was hel d t hat t he appell ant s had i ncurred
di squalification for being nenbers of the Tami| Nadu
Legi sl ative Assenbl y under Article 191(2) of t he
Constitution of India read wth clause (a) of sub-para (1)
of Paragraph 2 of Tenth Schedule and had ceased to be
nmenbers of the Assenbly with i medi ate effect-

The appellants filed wit petitions Nos.6331 and
6332/95 and assailed the aforesaid order of the | Speaker
dated 20th April, 1995. They also filed CVWP Nos. 10261 and
10262/ 95, praying for the grant of ad interiminjuction to
restrain the Speaker from giving effect to the aforesaid
order. Though initially an order of injunction was passed,
the | earned Single Judge vacated the injunction by his order
dated April 26, 1995 and dism ssed the CWPs. Aggrieved by
the orders vacating interiminjunction;, the appellants filed
Wit Appeals Nos.559 and 560 of 1995. A Division Bench of
the High Court noticing that the wit appellants _and the
wit petitions raised the sane issues, heard themtogether
and di sposed themof by a conmmon judgrment dated Septenber
29, 1995. The Division Bench saw no nerit, whatsoever, in
the wit petitions and the wit appeals and di sm'ssed them
It is against the said common judgnent of the H gh Court,
that the appellants have filed the present  appeals by
speci al | eave.

We heard M. Shanti Bhushan, Senior Counsel, for the
appel l ants and M. Soli J. Sorabjee, Senior Counsel, for the
respondents. The nmain thrust of the submssions nade by
appel l ants’ Counsel was that Paragraph 2(a) of the Tenth
Schedule of the Constitution comes into play only to
di squalify a nmenber who voluntarily gives up his nmenbership
of the political party that had set himup as a candi date,
and not when he is expelled fromthe party and declared
"unattached" i.e., not belonging to any political party.
Par agraph 2(a) wll apply only when a nenber hinmself of his
own volition gives up his nenbership of the party. Any
nmenber thrown out or expelled from the party that had set
himup as a candidate, will not fall within the nischief of
paragraph 2 (a). By expulsion, the nmenber thrown out wll
‘cease’ to be a menber of the party that set himup as a
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candidate and even if he joins another party thereafter, it
will not be a case of ‘voluntarily’ giving up his nenbership
of the political party that had set himup as a candidate
for the election. On the other hand, Counsel for the
respondents, M. Soli J. Sorabjee, subnitted that the Tenth
Schedul e of the Constitution should be interpreted strictly,
and keeping in view the m schief sought to be prevented by
enacting the law, it is evident that though expul sion by the
political party that had set up a person as a candi date by
itself may not attract paragraph 2(1)(a), the further act of
his joining another party anmounts to ‘voluntarily giving up
the menbership of the political party that had set himup as
a candidate. Learned Counsel submitted that the deem ng
provi sion contained in the explanation should be given ful
effect and in the 1light of the finding that the appellants
had joined another political  party, the Hgh Court was
justified in confirm ng the conclusion of the Speaker that
the appellants had voluntarily given up their nmenbership of
the political ~party that had set themup as candi dates and
had thereby incurred the disqualification for being nenbers
of the Assenbly under Article 191(2) of the Constitution
read with clause (a) of sub-paragraph (1) of paragraph 2 of
the Tenth Schedul e.

Bef ore we proceed further, we may notice the rel evant
provisions of the/  Constitution. Article 190 deals wth
‘vacation of seats’ and Article 191 speaks of
‘Disqualifications for nmenbership’. The relevant parts of
the said two articles with which we are concerned read as
under :

"190. (1) . o

(3) If a nmenber of a House of
the Legislature of a State -
(a) becones subject to any of  the
di squalifications nentioned in  clause
(1) of article 191; or
"191. (1) A person shall be disqualified
for being chosen as, and for  being, a
nmenber of the Legislative Assenbly or
Legi sl ati ve Counsel of a State -

(e) if he is so disqualified by or under
any | aw made by Parlianent -

(2) A person shall be disqualified for
being a nmenber of the Legislative
Assenbly or Legislative Council of a
State if he is so disqualified under the
Tenth Schedul e. ™

Tent h Schedul e

"1. Interpretation. In this Schedul e,
unl ess the context otherw se requires, -
(a) "House" neans either House of

Parliament or the Legislative Assenbly
or, as the case nay be, either House of
the Legislature of a State;

(b) "legislative party", in relation to
a nenber of a House belonging to any
political party in accordance wth the
provi si ons of paragraph 2 or paragraph 3
or, as the case may be, paragraph 4,
means the group consisting of all the
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nmenbers of the House for the tinme being

belonging to that political party in

accordance with the said provisions;

(c) "original political party", in

relation to a nenber of a House, means

the political party to which he bel ongs

for the purposes of sub-paragraph (1) of

par agr aph 2;

(d) "paragraph" neans a paragraph of

thi s Schedul e.

2. Di squalification on ground of

defection. (1) Subject to the provisions

of paragraphs 3, 4 and 5, a nenber of a

House belonging to any political party

shal | be disqualified for being a nenber

of the House -

(a) if he has voluntarily given up his

menber shi p of such political party; or

(b) ... ....

Expl'anation.” For the purposes  of this

sub- par agraph, -

(a) an elected nenber of a House shal

be deemed to belong to the politica

party, if any, ‘by which he was set up as

a candidate for election as such nenber,

(b) a nom nated nmenber of a House shall,

(i) where he is a nmenber ~of  any

political party on the date of his

nom nation as ‘such nenber, be deened to

bel ong to such political party;

(ii) in any other case, be deened to

belong to the political party of which

he becones, or, as the case my be,

first becones, a nenber before  the

expiry of six nonths fromthe date on

whi ch he takes his seat after conplying

with the requirenents of article 99 or,

as the case may be, article 188.

(2) An el ected nenber of a House who has

been el ected as such otherw se than as a

candi date set up by any political party

shal |l be disqualified for being a nmember

of the House if he joins any politica

party after such el ection.

(3) A nom nated nenber of a House shall

be disqualified for being a nmenber of

the House if he joins any politica

party after the expiry of six nonths

fromthe date on which he takes his seat

after conplying with the requirenments of

article 99 or, as the case my be,

article 188."

The crucial point raised in these appeals centres round
the interpretation to be placed on paragraph 2(1)(a) read
with the explanation thereto of the Tenth Schedul e. Does a
nenber of a House, belonging to a political party, becone
disqualified as having voluntarily given up his nenbership
of such political party on his joining another politica
party after his expulsion fromthe former?

The | egi sl ati ve background for enacting the |aw affords
a key for an understanding of the rel evant provisions. \Wat
inmpelled the Parlianent to insert the Tenth Schedul e can be
seen from the Statement of Objects and Reasons appended to
the Bill which ultimitely resulted in the Constitution
(Fifty-Second Anendrment) Act, 1985, quoted in the decision
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Ki hoto Hol | ohan v. Zachillhu and Qthers, 1992 Supp. (2) SCC
651 (668). It is to the follow ng effect:

"The evil of political defections has
been a matter of national concern. If it
is not conbated, it is likely to

underm ne the very foundations of our

denocracy and the principles whi ch

sustain it. Wth this obj ect, an

assurance was given in the Address by

the President to Parlianent that the

government intended to introduce in the

current session of Parliament an anti-

defection Bill. This Bill is neant for

outl awi ng defection and fulfilling the

above assurance."

When the constitutionality of the above provisions was
chal l enged, this Court, after ~referring to paragraphs 2, 3
and 4 of the Tenth Schedule of the Constitution stated in
Ki hot o Hol'l ohan (supra), as under

"These provisions in the Tenth Schedul e

give recognition to the rol e of

political parties in _the politica

process. A political party goes before

the el ectorate with a particul ar

programme and/ it sets up candi dates at

the election on the basis of @ such

progranmme. A  person who gets elected as

a candidate set up by a political party

is so elected on the basis of the

programme of that political” party. The

provi sions of paragraph-2(1)(a) proceed

on the premse that political propriety

and norality demand that if ~such  a

person, after the election, changes his

affiliation and |eaves the politica

party which had set him up as a

candi date at the election, then he

should give up his nenbership of the

| egi sl ature and go back before the

el ectorate. The sanme  vyardstick is

applied to a person who is elected as an

| ndependent candi date and wi shes to join

a political party after the election."

(Enphasi s suppl i ed)

The scope of the legal fiction  enacted in the
explanation (a) to paragraph (2)(1) of the Tenth Schedul e
assunes inportance in this context. By the decision of this
Court it is fairly well settled that a deem ng provision is
an adm ssion of the non-existence of the fact deenmed. The
Legislature is conpetent to enact a deemnmi ng provision for
the purpose of assunming the existence of a fact which does
not even exist. It means that the Courts nust assune that
such a state of affairs exists as real, and shoul d inagi ne
as real the consequences and incidents which inevitably flow
therefrom and give effect to the sane.

The deeming provision may be intended to enlarge the
neaning of a particular word or to include natters which
otherwise may or may not fall within the nmain provision. the
law law laid dowmn in this regard in East End Dwel lings Co.
Ltd. case (1952 AC 109 + 1951 (2) All. E. R 587) has been
followed by this Court in a nunber of cases, beginning from
State of Bonbay v. Pandurang (AIR 1953 SC 244) and ending
with a recent decision of a three Judge Bench in M
Venugopal v. Divisional Manager (1994 (2) SCC 323). NP
Singh, J., speaking for the Bench, stated the |aw thus at
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page 329:

"The effect of a deenming clause is well-
known. Legislature can introduce a
statutory fiction and courts have to
proceed on the assunption that such
state of affairs exists on the rel evant
date. In this connection, one is often
rem nded of what was said by Lord
Asquith in the case of East End
Dwel 'ings Co. Ltd. V. Finsbury Borough
Council that when one is bidden to treat
an imaginary state of affairs as real

he must surely, unless prohibited from
doing so, also imagine as real the

consequences and i nci dents whi ch
i nevitably have ~flowed from it - one
must not permt his "imagination to

boggle" when it conmes to the inevitably

corol'laries of ‘that state of affairs."

It appears that since the explanation to paragraph 2(1)
of the Tenth Schedule provides that an el ected nenber of a
House shall be deemed to belong to the political party, if
any, by which he was set up as a candidate for election as
such menber, such person so set up as a candidate and
el ected as a nenber, shall continue to belong to that party.
Even if such a nenber is thrown out or expelled fromthe

party, for the purposes of the Tenth Schedule he will not
cease to be a nenber of the political party that had set him
up as a candidate for the election. He wll continue to

belong to that political party even if he is treated as
‘unattached’. The further question is when does a person
‘voluntarily give up’ his nenbership of such politica
party, as provided in paragraph 2(1)(a)? The act of
voluntarily giving up the nmenbership of the political party
may be either express or inplied. Wien a person who has been
thrown out or expelled fromthe party which set himup as sa
candi date and got elected, joins another (new) party, it
will certainly amount to his voluntarily giving up the
nmenbership of the political party which had set himup as a
candi date for election as such nenber.

We are of the viewthat |I|abelling of a -nenber _as
‘unattached’ finds no place nor has any recognition in the
Tenth Schedule. 1t appears to us that the classification of
the nmenbers in the Tenth Schedule proceeds only on -the
manner of their entry into the House, (1) one who has been
elected on his being set up by a political party as a
candi date for election as such menber; (2) one who has been
el ected as a nenber otherw se than as a candi date set up by
any political party - usually referred to as an
‘independent’ candidate in an election; and (3) one who has
been nom nated. The categories nentioned are exhaustive. In

our view, it is inmpernmissible to invent a new category or
cl ause other than the one envisaged or provided in the Tenth
Schedul e of the Constitution. |If a person belonging to a

political party that had set him up as a candidate, gets
elected to the House and thereafter joins another politica
party for whatever reasons, either because of his expul sion
fromthe party or otherwi se, he voluntarily gives up his
menbership of the political party and i ncurs t he
di squalification. Being treated as ‘unattached” is a matter
of nere convenience outside the Tenth Schedul e and does not
alter the fact to be assuned under the explanation to
paragraph 2(1). Such an arrangenent and |labelling has no
| egal bearing so far as the Tenth Schedule is concerned. If
the contention urged on behalf of the appellant is accepted
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it will defeat the very purpose for which the Tenth Schedul e
cane to be introduced and would fail to suppress the
m schi ef, nanely, breach of faith of the electorate. W are,
therefore, of the opinion that the deeming fiction nust be
given full effect for otherw se the expelled nenmber woul d
escape the rigor of the Iaw which was intended to curb the
evil of defections which had polluted our denocratic polity.

M. Shanti Bhushan | aid stress on paragraph 1(b) of the
Tenth Schedul e and contended that the Legislative Party in
relation to a nenber of a House belonging to any politica
party means the group consisting of all the menbers of that
House for the time being belonging to that political party,
and so understood, the ‘appellants who were thrown out or
expelled from the party, did not belong to that politica
party nor wll they be bound by any whip given by that
party, and so, they are unattached nmenbers who did not
bel ong to any political party, and in such a situation the
deem ng provision in sub-paragraph (a) of the explanation to
paragraph 2(1) wll not apply. W are afraid it is nothing
but beggi'ng the question. Paragraph 1(b) cannot be read in
isolation. It ~should be read along wth paragraphs 2,3 and
4. Paragraph 1(b) in referring to the Legislative Party in
relation to a nenber  of a House belonging to any politica
party, refers to the provisions of paragraphs 2,3 and 4, as
the case may be, to nean the group consisting of all nenbers
of that House for the tinme being belonging to that politica
party in accordance with the said provisions, nanely,
paragraphs 2,3 and 4, as the case may be. Paragraph 2(1)
read with the explanation clearly points out that an el ected
menber shall continue to belong to that political party by
which he was set wup as a candidate for election as such
nmenber. This is so notw thstanding that he was thrown out or
expelled from that party. That is ~a matter between the
menber and his party and has nothing to do so far as deem ng
clause in the Tenth Schedule is concerned. The action of a
political party qua its nenber has no significance and
cannot inpinge on the fiction ‘of law under the Tenth
Schedule. W reject the plea solely based on clause 1(b) of
the Tenth Schedul e.

Qur Attention was drawn to the decision of this Court
in Ravi S. Naik v. Union of India and O hers, (1994) Supp.
(2) SCC 641. In the said decision, paragraph 2(1)(a) of the
Tenth S schedule of the Constitution was construed and it is
observed at page 649 thus:

"The sai d par agr aph provi des for

di squalification of a nenber of a House

bel onging to a political party "if he

has voluntarily given up his menbership

of such political party." The words

"voluntarily given up his nenbership"

are not synonynpbus wth "resignation"

and have a wi der connotation. A person

may voluntarily give up his menbership

of a political party even though he has

not tendered his resignation from the

nenbership of that party. Even in the

absence of a fornmal resignation from

menbership an inference can be drawn

fromthe conduct of a nmenber that he has

voluntarily given wup his nenbership of

the political party to whi ch he

bel ongs. "

(Enphasi s suppl i ed)
If he of his own volition joins another political party, as
the appellants did in the present case, he nmust be taken to
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have acquired the nenbership of another political party by
abandoning the political party to which he bel onged or nust
be deenmed to have belonged under the explanation to
paragraph 2(1) of the Tenth Schedule. O course, courts
woul d insist on evidence which is positive, reliable and
unequi vocal

For the aforesaid reasons, W hold that the judgnent of
the Hgh Court declining to interfere with the order of the
di squalification passed by the Speaker, Tam | Nadu
Legi sl ati ve Assenbly, <calls for no interference in these
appeal s. The appeals are dismissed with costs. Each
appel l ant to pay the costs in separate sets.




