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PETI TI ONER
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Vs.
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THE SUPERI NTENDI NG ENG NEER & ORS

DATE OF JUDGVENT10/ 05/ 1984

BENCH:

REDDY, O CHI NNAPPA (J)
BENCH:

REDDY, O CHI NNAPPA (J)
SEN, A P. (J)
VENKATARAM AH, E. S. (J)

Cl TATI ON
1984 Al R 1388 1984 SCR (3) 798
1984 SCC (3) 518 1984 SCALE (1)865
ACT:

Tam | Nadu Electricity Board Contributory Provident
Fund Regul ation Franmed by Tam | Nadu El ectricity Board under
Electricity Supply Act 1948-Regul ation 37 Wet her Specia
Contribution to be mde by Electricity Board to the
Conbri butory Provident Fund of the enployees is sane as
Gratuity under Paynment of Gratuity Act 1972-VWhet her Paynent
of Gratuity under Paynent of Gatuity Act debars paynent of
Special Contribution to be made under Regul ation 37.

Public Interest Litigation-Letter to Judge treated wit
petition.

HEADNOTE:

Regul ation 37 of the Tam|l Nadu Electricity / Board
Contributory Provident Fund Regul ations framed by the Tami |
Nadu El ectricity Board under the Electricity Supply Act,
1948 provides that the Electricity Board shall credit to a
menber’s provident fund account a special contribution
calculated in the specified manner, in addition to the
contribution credited under Regulation 11, if the Board is
satisfied that the service of the nenber- has been  good
efficient and faithful and the nenber has not been disnissed
fromservice or the nmenber has not been renoved from service
i n which case the sanction of the Board had to be obtained.

The Paynment of Gratuity Act, 1972 which was /also
applicable to the Tam| Nadu Electricity Board provided for
the paynment of gratuity to enpl oyees who would retire after
rendering service for a specified nunber of years.

The petitioner’s husband retired in 1976 after serving
the Tami| Nadu Electricity Board for about 34 years and died
three nonths thereafter. The petitioner was paid her
husband’ s subscription to the Contributory Provident Fund
and interest and the Electricity Board s contribution and
interest and al so the gratuity under the paynent of Gatuity
Act, 1972. The Electricity Board did not pay the Specia
Contribution to be nade by it to the contributory Provident
Fund under Regulation 37 on the ground that the specia
contribution being nothing other than the paynment of
gratuity, they could not be asked to pay gratuity twice
over, once under Payment of Gatuity Act and again under
Regul ation 37. The petitioner having got no relief from
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anywhere wote a letter to a Judge of the Suprene Court
which was treated as a wit petition
Al'l owi ng the petition
799
N

HELD: The El ectricity Board cannot avoid paynent of the
special Contribution to Provident Fund under their own
Provi dent Fund Regul ations on the pretext that it is akin to
or the same as Gatuity payable wunder the Paynent of
Gratuity Act. In the first place, the Board, in their
Regul at i ons, have t hensel ves | abel | ed t he Speci a
Contribution under Regulation 37 as a Special contribution
to Provident Fund and not as Gratuity. It is not as if they
were unaware of the word 'Gratuity’ and that it meant since
it is found that there is a reference in Regulation 5 to a
Gratuity Scheme of the Tami | Nadu Governnent which had been
adopted by the “Board: The - Special Contribution under
Regul ation 37 is part of a well thought out Provident Fund
Schene designed to benefit 'good, efficient and faithful
enpl oyees (borrowing the words fromthe Regulation itself)
by maki ng- _annual contributions in addition to the nonthly
contributions under Regulation 11. This is what appears from
Regul ation 37 itself. There is no justification for first
dubbing it as a gratuity on the ground that it has sonme of
the known characteristics of gratuity and then proceeding to
deny the enployees the befit of it on the ground that the
Board are paying gratuity under the Paynent of Gatuity Act.
If the Special Contribution has some comon features with
gratuity, it has also distinctive features which distinguish
it from gratuity payable under the Paynment of Gatuity Act.
[ 803B- F]

In view of the finding that Special Contribution under
Regul ation 37 is not the same as gratuity under Paynment of
Gratuity Act, the argunent that the provision for Specia
Contribution under Regulation 37 was inconsistent with the
provisions of the Paynment of Gatuity Act and therefore the
|atter should prevail to the exclusion of the forner nust
fail. [804H, 805A]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 13009 of 1983.

(Under article 32 of the Constitution of India)

Copal Subra aniam (A.C) for the Petitioner

Dr. Y.S. Chitale, AV. Rangamand Ms. Sarla Chandra
for the Respondent.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. Snt. Katheeja Bai, is the widow of
Abdul Sal am who retired as a Line Inspector, Gade |, in the
enpl oyment of the Tamil Nadu State Electricity “Board on
31.7.76 and who wunfortunately died on 15.10.76. Snt
Katheeja Bai failed to get fromher |ate husband s enployers
certain anpbunts which she clainmed were due to her husband.
She knocked continuously but in vain, at the doors of the
Regi onal Provident Comm ssioner, Madras, Central Provident
Conmi ssioner, New Delhi and the Mnister for Labour
Government of India for several years for
800
redress. In sheer desperation she ultimately turned to this
Court as a last resort. Unable to engage a |awer, she
addressed a letter to a |learned judge of the Court setting
forth her grievance. After being processed in the Registry,
the letter was treated as a Wit Petition under Art 32 of
the Constitution. A Rule Nisi was issued and the Tam | Nadu
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State Electricity Board have appeared before wus through
counsel . At our request Sri Gopala Subramanyam argued the
case for the widow as anmicus curiae. He presented the . case
wi t h understanding and thoroughness and we are grateful to
him as alsoto Dr. Chitaley who presented the enployer’s
case with his usual fairness.

In exercise of the powers conferred by s.79(c) of the
Electricity Supply Act, 1948, the Tamil Nadu Electricity
Board nmade the Tami| Nadu Electricity Board Contributory
Provi dent Fund Regul ations. Regulation 3 Provides for this
establishnent of a fund known as the Tami| Nadu El ectricity
Board Enpl oyees’’ Contributory Provident Fund, with effect
from 1.7.57. Regul ation 3-A to 3-K provide for the
managenent and administration of the fund by the Board of
Trustees. Regulation 4 prescribes that the Fund shall be
governed by regulation a i may be in force for the tine
bei ng but provides that no addition, alteration or repeal
of any ~regul ation which may adversely effect a subscriber
shall be 'retrospective. Regulation 5 provides that al
enpl oyees who are eligible for the Contributory Provident

Fund (Tamil Nadu) Scheme and Gratuity Schene of the
CGovernment of Tami|l Nadu except certain categories of
enpl oyees with whom we are not concerned shall becone

subscribers to the fund on completion of three nonths
continuous service. Regulation 6 prescribes that an account
shal | be opened in the nane of each nmenber in which shall be
credited, the nenber’s subscriptions and interest thereon
the contributions ‘made by the Electricity-Board to his
account and interest thereon and the pre-existing account
before the Electricity Departrment was taken over by the
El ectricity Board. Regulation 9 provides for subscription to
the fund by nenbers at a the rate of 7-1/2% of pay plus
dearness allowance. Regulation 11 provides for contribution
by the Electricity Board to the -account of each nmenmber at
the rate of 7% of pay plus dearness all owance. The menber’s
subscription along with the Electricity Board' s Contribution
is required to be credited to the individual account of the
nenber before the 15th of every nonth. Regulation 37
prescribes that the Electricity Board shall <credit’ to a
menber’s Provident Fund account a -special contribution
calcul ated in the specified nmanner in addi-

801

tion to the contribution credited under Regulation 11, if
the Board is satisfied that the service of the menber has
been good, efficient and faithful and the nmenber has not
been dism ssed fromservice or the nenber has not been
renoved from service in which case the sanction of the Board
has to be obtained. In the case of a Cass | or Cass |
enpl oyee who quits service on attainnent of +the age of
superannuation, he is to be credited, if his service exceeds
18 years with six nonths pay plus half a nonth's pay for
each conpleted vyear of service after the 18th but not so is
to exceed, in all, twelve nonths’ pay or rupees twenty-five
thousand, whichever is less. If the enployee’s service does
not exceed 18 years, he is to be credited with half a
nonth’s pay for each conpleted year of service so as not to
exceed six nonths' pay. In the case of a Cass IIl or dass
IV enpl oyees who has attained the age of superannuation
after 15 years’ service, the Electricity Board is required
to credit his account wth half a nonth’S pay for each
conpl eted year of service, but not so as to exceed to 15

nonths' pay. |If the service is short of 15 years, he is to
be credited with half a nonth's pay for each conpl eted year
of service so as not is exceed six nonths’ pay. It is

provided in Regulation 37 that pay for the purpose of
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reckoni ng special contribution shall be the pay |ast drawn
during the last three years of service, whichever is nore.
The Board is also enmpowered to wthhold or reduce the
Special Contribution in any particul ar case.

At this stage, we may refer to s. 12 of the Enpl oyees’
Provi dent Funds, And M scellaneous Provisions Act, 1952
which prohibits all enployer from reducing directly or
indirectly the total quantum of benefits in the nature of
old age pension, gratuity or Provident Fund or Life
I nsurance to which the enployee is entitled under the terns
of his enployment, express or inplied, by reason only of his
l[iability for the paynment of any contribution to the fund
(which is defined by s. 2(h) as neaning a Provident Fund
established wunder the employees’ Provident Fund Schene
franmed under s. 5).

In 1972, Parlianent enacted the Paynent of Gatuity
Act, 1972 to provide for a scheme for the payment of
gratuity to enmployees in certain establishments. There is no
dispute that the Act applies to the Tanm| Nadu State
El ectricity Board. Section 4 of the Act requires paynent of
gratuity to an enployee who has rendered continuous service
for not less than five years, on the termination of his
enpl oyment on superannuation or on retirenent or on his
802
death or disablenent due to accident or disease. The
enployer is required to pay the gratuity to the enpl oyee at
the rate of fifteen days’ wages for each conpl eted year of
service or part thereof in excess of six nonths. The anount
of gratuity is not to exceed 20 nobnths’ wages. The enpl oyer
is not required to pay any gratuity to anenployee if the
service of the enployee has been terminated for  any act,
wi | ful om ssion or negligence causing any damage or 1| oss to,
or destruction of, property belonging to the enployer, or if
the services of the enployee have been termnated for
riotous or disorderly conduct —or any other act of violence
on his part or if his a services have been termnated for
any act involving noral turpitude provided that such offence
is conmitted by himin the course of his enploynent. Section
14 provides that the contribution of the Act -shall have
ef fect notw thstanding anyt hi ng i nconsistent therewi th
contained in any enactnent other than this Act ~or in any
instrument or contract having effect by virtue of any
enact ment other than the Paynent of Gatuity Act.

Abdul Salam who held a non-pensionable post, retired
on 31.7.76, after a service of 34 years and |live nonths. He
died on 15.10.76 within three nonths after his retirenent.
He was entitled or, in this case his widow was entitled to
the paynment of the entire anpbunt standing to his credit in
his Provident Fund account and the gratuity payabl e under
the Paynment of Gratuity Act. The Electricity Board, however,
took the stand that she was entitled to be paid the nenber’s
subscription and interest, the enployer’s contribution and
interest and gratuity but not the special contribution under
Regul ation 37 of the Tam| Nadu State Electricity Board
Contributory Provident Fund Regul ations. The reason for the
Board's attitude was that the special contribution Required
to be paid under Regulation 37 was nothing other than
paynment of gratuity and that they could not be asked to pay
gratuity twice over, once under the Payment of Gatuity Act
and again under Regulation 37. Since they were ready to pay
the gratuity payable under the Payment of Gatuity Act,
which was nore favourable to the enployee, they were not
obliged to make payment of the contribution under Regul ation
37. W may mention here that the Board has paid to the
wi dow, the nmenber’s subscription with interest and the
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enpl oyer’s contribution wth interest but not the specia

contribution under Regulation 37. The Board has paid a sum
of Rs. 4275/- towards gratuity under the paynment of Gratuity
Act but a sum of

803

Rs. 3167/- is admttedly vyet due fromthe Board towards
gratuity. In the counter affidavit filed on behalf of the
Electricity Board we are not able to find any reason for
non- payment of the bal ance of gratuity.

We are unable to appreciate howthe Electricity Board
can avoid paynment of the Special Contribution to Provident
Fund under their own Provident Fund Regulations on the
pretext that it is akinto or the sane as Gratuity payable
under the Paynent of Gatuity Act. In the first place, the
Board, in their Regul ations, have thenselves |I|abelled the
Special Contribution under Regulation 37 as a Specia
Contribution to Provident Fund . not as a Gratuity. It is not
as if they were unaware of the word 'Gratuity’ and what it
neant since we find that there is a reference in Regulation
5to a Gatuity Schene of the Tam | Nadu Government which
had been —adopted by the Board.~ The Special Contribution
under Regulation 37 is part of a well thought out Provident
Fund Schene designed to benefit ’'good efficient and
faithful enployees (we borrow the words fromthe Regul ation
itself) by ranking annual <contributions in addition the
nonthly contributions under Regulation 11.. This is what
appears from Regulation or itself, we see no justification
for first dubbing it '‘as a gratuity onthe ground that it has
some of the known characteristics af gratuity and then
proceeding to deny the enployees the benefit of it on the
ground that the Board are paying gratuity under the Paynent
of Gratuity Act. If the Special Contribution has sone common
features with gratuity, it has also distinctive features
whi ch distinguish it fromgratuity payable under the paynent
of Gatuity Act, For example, one inportant feature which
discrimnates the Special Contribution under Regul ation 37
fromgratuity under the Paynent (of Gatuity Act /is that
while the Paynment of the latter is obligatory and can only
be denied if the enployee' s services have been terninated
for his riotous or disorderly conduct or any other act of
vi ol ence on his part or any act which constitutes an offence
i nvol ving noral turpitude and can also be denied to the
extent of the damage or |oss caused by the enpl oyee, where
the enployee’'s services have been termnated for any act,
wi | ful om ssion or negligence causing any damage or to | oss,
or destruction of property belonging to the enployer, the
paynment of the former is discretionary and may not be made
if the service of the enpl oyee has not been good, efficient

and faithful. The enployee has also the discretion to
wi t hhold or reduce the Special Contribution in any
particul ar case. O course,

804

the enployer cannot arbitrarily claimthat the enployee’s
service was not good, efficient and faithful, or w th-hold
or reduce the Special Contribution in an arbitrary fashion

Even so, the distinction between the mandate of the Paynent
of Gratuity Act and the discretion involved in naking the
Special Contribution under Regulation 37 is intelligibly
clear. Another feature which distinguishes the two is that
the benefit of the Paynent of Gatuity Act is confined to
persons drawi ng wages not exceeding Rs. 1000 and does not
extend to persons enployed in a managerial or administrative
capacity whereas the Special Contribution under Regul ation
37 is not so confined and extends to every enpl oyee of the
Board a except casual enployees, State or Central Government
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enpl oyees enployed with the Board on foreign service terms
etc. etc. For the purpose of contribution of Provident Fund
under Regulation 11 or Regulation 37 it nakes no difference
that a person is enployed in a nanagerial or administrative
capacity on that he draws wages nmore than Rs. 1000 per
nmonth. A third feature which marks the two apart is that the
contribution to the Provident Fund whether under Regul ation
11 or Regul ation 37 becones part of the Fund established by
Regul ation 3 and is to be managed and administered by
trustees under Regulation 3-A to 3-K, whereas the paynent of
Gratuity Act does not provide for the Constitution of a fund
to be managed and admnistered by trustees. In addition to
these broad features, we have the outstanding circunstance
that the Board thenselves have described the contribution
under Regulation 37 as-a contribution to Provident Fund and
have chosen to include it in their Provident Fund Scheme.
That shoul d concl ude the matter:

Dr. Chitaley invited our attention to s. 14 of the
Payment of Gratuity Act, 1972 which provides,

"The provisions of this “Act or any rule nade

t hereunder shall have effect notw thstandi ng anything

i nconsistent therewith contained in an enactmnent other

than this Act or in_ any instrunent or contract having

effect by virtue of -any enactnment other than this Act."

He argued that the provision for Special Contribution
under Regul ation 37 was inconsistent with the provisions of
the Paynment of Gratuity Act and therefore the latter should
prevail to the exclusion of the fornmer. This argunment is
dependent on the assunption that the Special Contribution
under Regulation 37 is the same thing as the gratuity
contenpl ated by the Paynent of
805
Gatuity Act. W have held that it is not and the argunent,
therefore, fails

There was then the usual lanment that a |arge nunber of
enpl oyees were involved and, therefore, the cost will be
heavy. W do not wunderstand this argunent at all. Does it
nean that beneficent legislations. and beneficent schenes
must be confined to small establishments enploying'a few
workers only ? On the other hand, it is misleading to say
that the cost is heavy. The cost is  nmade to appear heavy

divorced from the size of the establishnent. |If the
establishnment is huge and if a |arge nunber of workmen are
enpl oyed the total wage bill nay appear to be heavy, but is

it really so ? |Is it disproportionate to the size of the
establishnment, its resources, its revenues and its other
expenditure ? 1s the individual wage-bill also very high ?
To talk of heavy cost without reference to ot her
circunstances is to present an entirely unfaithful picture.
We heed make no further comment.

In the result we direct the respondent Board'to pay to
the petitioner the whole of the Special Contribution under
Regul ation 37 which was payable to her husband and the
bal ance of the Gatuity payable wunder the Paynent  of
Gatuity Act, part of which we are told has been paid
| eaving the sumof Rs. 3167 unpaid. These anpunts shoul d be
paid to the petitioner wth interest at 15% per annum from
the date on which the amounts fell due. The respondent Board
should al so pay a sumof Rs. 2500 to the petitioner towards
conpensatory costs. W nust add that the case had left us
with the feeling of uneasiness and distress at the plight of
hel pl ess persons like the petitioner whose repeat ed
representations to those in authority were left uncared for
so the tediously long despite frequent protestations of
soci al justice.
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Petition all owed.




