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PETI TI ONER
STATE OF U.P. & ORS

Vs.

RESPONDENT:
BRI DGE & ROOF CO. (I NDIA) LTD.

DATE OF JUDGVENT: 20/ 08/ 1996

BENCH:
JEEVAN REDDY, B.P. (J)
BENCH

JEEVAN REDDY, B.P. (J)
PARI POORNAN, K. S. (J)

Cl TATI ON
JT 1996 (7) 395 1996 SCALE (6)168

ACT:

HEADNOTE:

JUDGVENT:
THE 20TH DAY OF AUGUST, 1996
Present:
Hon’ bl e M. Justice B.P. Jeeven Reddy
Hon’ bl e M. Justice K. S. Paripoornan
Rakesh Dwi vedi, Additional Advocate General for the State of
UP., RB.Msra, Sudhanshu and Kam endra M shra, Advs. for
the appel |l ants.
A K Ganguli, Sr.Adv., Sudhir Chandra, Arvind Varna and
Ms. Suruchi Aggarwal, Advs. with himfor the Respondent
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
STATE OF U.P. & ORS
V.
BRI DGE & ROOF COVPANY (INDIA) LIMTED
JUDGMENT

B. P. JEEVAN REDDY. J,

Leave granted.

This Appeal is directed against the judgment of a
Di vi sion Bench of the Allahabad H gh Court disposing of he
wit petition filed by the respondent with certain
directions. The argunents before us ranged far and w de and
several questions have been raised though none of -them are
reflected in the judgnment under appeal. It is averred that
all these contentions were indeed urged before the  Hi gh
Court. Be that as it may, having regard to the inportance of
the questions raised herein, which is said to be arising in
that Court frequently, it has becone necessary to refer to
the contentions urged.

The respondent - Bridge & Roof Conpany (India) Limted
- is a public sector corporation. It entered into a works
contract wth the Governnent of Uttar Pradesh for
rehabilitation and inprovenent of a certain stretch of road
in Utar Pradesh. The tender notice was issued on Septenber
1, 1990. The date of opening the tenders was specified as
Decenmber 17, 1990. The tenders were opened and the
respondent’s tender was accepted on May 1, 1991. The work
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has since been conpleted. The dispute is only about certain
paynments which the respondent clains are due to it whereas
the appellant CGovernnent of Uttar Pradesh - says that it is
entitled t? retain.

According to the terns of the contract, the rates
guoted by the contractor were deemed to be inclusive of the
sales tax, if any, on the constructional plant, material and
supplies required for the purposes of the contract. The
rel evant clause Sub-clause (4-a) of Cause ?8 of the
Contract, quoted at Pages 25 and 26 of the Paper-book]
stated in the; alia that "4(a): Nothing in the contract
shall relieve the contractor fromthe responsibility to pay
any Trade Tax that nmmy be |levied under the U P. Trade Tax
Act, 1948 as anmended fromtinme to tine in performance of
this contract; During pursuance of the contract the engineer
in charge or any other person responsible for making paynent
to the contractor shall, at the time of naking the paynent
to the ~contractor either in cash or in say other manner
deduct 'an ampunt equal to the anpunt specified in section 8-
D of the aforesaid Act as in force, for the. tine being to
wards part, or as the case may be, full satisfaction of the
tax payable wunder the -said Act on account of the contract;
the anmbunt presently specified in the said section is 4%
(four per cent) of ~ theamount payable to the contractor.”
Anot her cl ause [sub-clause (2) of Cause 78 quoted at page
24 of the Paperbook] stated that "(2) The tendered anmpunt by
the contractor shall include, all _excise -duties, custom
duties, inport duties, sales tax, and other taxes that may
be levied according to the |laws said regulations for the
time being in force as on thedate 30 days prior to the
closing date for submission of bids in the Enployer’s
country on the constructional plants, materials and
suppl i es(both pernanent, tenporary and consumabl e) ‘acquired
for the purpose of the contract.Nothing in the contract
shall relieve the contractor his responsibilities to pay any
tax that may be levied in the Enployer’s country on profits
made by himin respect of the contract."Cl ause 70 of the
contract provided for process adjustrment. It ‘would be
sufficient if we notice sub-clause (4)of said clause (quoted
at Page 47 of the Paperbook)- It reads:(4) If ,after the
date thirty day priors to the date of Opening O tenders for
the work, there in India,changes to any National or state
state ordi nance Decree or their Law or any regul ationor bye
law of any local or other duly constituted authority or the
i ntroduction of any such state other than under subcl ause
(1a),(2) and (3)of this <clause, in the executing  of the
wor ks such additional or reduced cost shall be certified by
the Engi neer after examning the records provi ded by the
claimant and shall be paid by or credited to the enpl oyer
and t he contract process adj ust ed accordingly.
notw t hstandi ng the foreign input, such additional or
reduced cost shall not be separately paid or credited of the
same shall already have been taken into an accounted in the
i ndexing of any input to the price adjustnent Formula in
accordance with sub-clause (1),(2) and (3) of this clause."

Section 3 of the U. P. Sal es Tax Act, 1948 [the
Act]creates the liability to tax at the specified rates on
the turn-over of sales of Purchases, of both,of every
deal er. Section 3-F introduced by U.P.Act 25 of 1985 pursuant
to the constitution 46th Anendenment Act provides for rate of
tax on the goods wused or involved in the execution of a
wor ks contract. |t reads:

"[3-F Rate of tax on the right
to use any goods or goods invol ved
in the execution of a wor ks
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contract--Notw t hstandi ng anything

contained in Secti on 3-A or

Section 3- AAA, or Section 3-D

15a. [ Wor ds "or Secti on 3-G'

omtted by U P.Act 28 of 1991

S.6(w.e.f. 19.2.1991) and deened to

have been omtted (w.e.f.

13.9.1985).] the turnover relating

to the business of transfer of the

right to use any goods for any

purpose or of transfer the property

in the goods [whether as goods or

in sone other forn]l5b involved in

the execution of a works contract

shall be determined in . the manner

prescribed and shall be liable to

tax at such rate,~ not -exceeding

fifteen per cent, as the State

Government nmay, by notification

declare, and different rates may be

declared for different goods  or

di fferent classes of dealers ]"

Section 7-D provides for conposition of tax liability.
Subject to the directions issued by the State Governnent,
the Conmi ssioner of Sales Tax is enpowered to agree to
accept a lumpsumin lieu of the anpbunt of tax payable by the
deal er under the Act. It reads:

"[7-D  Conposition of tax

[iability. Notw thstandi ng anything

contained in other_ provisions of

this Act, but subject to such

directions as the State Covernnent

may fromtime to tinme issue in that

behal f, t he Conmi ssi oner of
Sal esTax nmay agree to accept a |unp
sumin lieu of the anbunt of tax

that may be payable by a dealer in

respect of each goods or class of

goods and for such period as may be

agreed upon:

Provided that any change in

the rate of tax which may cone into

force after the date of such

agreenment shall have the effect of

nmaki ng a proportionate change in

the lunp sum agreed wupon in

relation to that part of the period

of agreenent during which the

changed rate renains in force.]"

Section 8-D provides for deduction of tax from the
anmount payabl e to works contractors. Sub-section (1)
provi des that every person responsible for making paynment to
any deal er/contractor shall deduct, at the tine of nmaking
payment to the contractor, a sum equal to 4%of the sum
nmentioned therein. The Proviso to sub-section (1) inserted
by U P. Anendnent Act 28 of 1991, with effect from February
19 1991, enpowers the Conmissioner to direct that the
deduction provided by sub-section (1) shall be made at Such
| esser rate as may be specified in the order nmade by him or
that no such deduction shall be made. Section 8-D further
provides that the anbunt so deducted shall be remitted to
the Governnment and shall be treated as tax paid by the
contractor/dealer. Any failure to deduct the anobunt as
provided by sub-section (1) nmakes the person [responsible
for deducting] liable to pay the said anbunt. He is also
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liable to pay such penalties as nmay be inposed for his
failure to deduct and/or remt. It would be appropriate to
read sub-section (1) of Section 8-D alongwith its proviso
"[8-D, Tax deduction fromthe
amount payable to works contractor

-(1) Not wi t hst andi ng anyt hi ng
contained in sub-section (2) of
Section 8-A every per son

responsi ble for rmaking paynment to

any dealer (hereinafter in this

Secti on referred to as t he

contractor) for discharge of any

liability on account. of valuable

consi deration payabl e for t he

transfer of property  in goods

(whet her as goods or - in any other

form in pur suance of ~a works

contract, _not being a building

contract of such class or value as

may - be notified by the State

CGovernnment in public interest  in

this behalf, shall, at the tinme of

maki ng such paynent to t he

contractor, either in cash or in

any other manner, deduct an anount

equal to four per centumof such

sumtowards part or as the case nmay

be, full satisfaction of the tax

payabl e under ‘this Act on-account

of such works contract:

Provi ded that the Comm ssi oner

of Sales Tax may, if satisfied that

it is expedient in the public

interest so to do and for reasons

to be recorded in witings order

that in any case or class of cases

no such deduction shall be made or

as the case may be, such deduction

shall be made at a | esser rate."

It is stated before us that pursuant to Section 7-D of
the Act the CGovernment devised a conposition schene on Apri
5, 1991. It was anended | ate on Novenber 20, 1991

The respondent appears to have applied to the
Conmi ssioner of Sales Tax, U P. for conposition of his tax
liability under the said contract and for reducing the rate
of deduction of tax at source. This application was made in
terns of section 7-D and the Proviso to Section 8-D (1).
Upon this application, it is averred, an order of
conposition was passed. Wat is relevant is that the Deputy
Conmi ssioner (in exercise of the powers del egated to him by
the Conmi ssioner) ordered [vide his order dated My 27,
1992] that "at the tine of paynent of bal ance amount from
the above contract price, the sales tax should be deducted
at the rate of one per cent". A copy of this order was also
conmuni cated to the concerned Superintendi ng Engi neer of the
P.WD. It is admtted case of both the parties that the
conposition schene devised by the Governnment on 5.4.91 [as
amended on 20.11.91] is valid and effective only till and
i nclusive of 31st March, 1995 but not thereafter.

In Septenber 1995, the respondent filed CMWP.C 9
No. 24837 of 1995 in the Allahabad H gh Court wth the
fol |l owi ng prayer:

"(a) to issue a wit in the nature

of Mandamnus comandi ng t he

r espondent No. 2 (Superi nt endi ng
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Engi neer) restraining them from

deducting a sumof Rs.82,24,969/-

fromthe Bill No.44-RA Bill dated

20.5.95/31.7.95 (Annexure-4) of the

petitioner conpany."

After setting out the relevant facts, the respondent
contended in the said wit petition that the proposed
deduction of the sumof Rs.82,24,969/- fromthe petitioner’s
bills, purporting to act under C ause 70(4) of the contract
is misconceived and untenable because the rate of sales tax
has not been reduced in the present case as contenpl ated by
Clause 70(4) but that only the rate of deduction at source
has been reduced. The respondent’s case was that the change
in the rate of deduction at source or the conposition of the
respondent’s liability to pay tax under Section 7-D is of no
concern to the Governnent. The CGovernnent mnust deduct only
one per cent upto 31.3:1995 as directed in the order dated
May 27,-1992 and leave the rest. to the respondent and the
Sal es Tax authorities. The respondents in the wit petition
(appel l ants-herein) filed a counter disputing the several -
contentions raised in the wit petition and justifying the
retention of the sum of Rs.82,24,969/-. According to
appel | ants, t he said amount need not be paid to the sal es Tax
Department also. By virtue of the composition agreenent
bet ween the respondent and the sales Tax departnent under
section7-D,read with the order of the Deputy Commi ssioner
under the proviso to section 8D (1),the tax liability of
the respondent has been reduced with respect to the works
contract between themw thin the neaning of clause 70(4) of
the contract and, therefore,they submtted, the benefit of
said reduction should go to the Government as provided by
the contract.

The High court did not deal with the severa
contentions aforesaid. It disposed of “the wit petition
observing that inasnmuch as "the conmi ssioner in his order
has accepted the paper for conposition as requested by the
petitioner and has directed the deduction of one in lieu of
four per cent, (and) only that anount is to be deducted from
the ambunt required to be paid to the petitioner under the

bill in question and the same wll cover the period upto
31st March, 1995 and not thereafter and the paynent under the
bill shall be made accordingly.” The Hgh court -then

observed that inasmuch as the order of the commi ssioner
under the Proviso to section 8-D (1) has not been chall enged

by the Governnment, the wit petition is liable to be
di sposed of with the direction aforesaid,viz.,that the
CGovernment shall deduct only one per cent of the bill in

guestion upto 31st March, 1995.
M. Rakesh Dwi vedi ,learned Additional Advocate Genera

for the State of U P.,urged the foll owi ng contentions: -

(1) Under the terms of the contract the tendered anount
gquoted by the respondent included sales Tax at 4% The
Covernment was under a statutory obligation to deduct this 4
per cent and remt the sane to the sal es Tax Departnent.The
contractor was entitled only to the renmaining 96 per cent of
the contact ampunt since the rate of tax payable by the
respondent -contractor has been reduced to one per cent from
4 per cent under an order of conposition passed under

section 7-D, it is a situation attracting sub-cl ause (4) of
cl ause 70 of the contract.According to it the benefit of any
reduction in the rate of sales tax shall operate to the

benefit of the Government just as any enhancenent in the
rate of sales tax would be a liability upon the Governnent.
The Government was,therefore, justified in retaining the
sai d anount of Rs.82,24,969/-.
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(2) The direction of the high court to deduct only one per
cent is a case of stating the obvious.But that order is
bei ng construed by the respondent an order allowing the wit
petition as prayed for. |If so understood, the order of the
Hi gh court results in unjust enrichment of the respondent at
the cost of public exchequer besides being contrary to the
provisions of the statute and terns of the contract between
the parties.

Shri A K. Gangul i and M . Sudhi r Chandr a, | ear ned
advocates of the respondent, on the other hand, subnitted
that the Governnent is nit concerned wth the sales tax
l[iability of the respondent.That is a nmatter between the
respondent and the sales tax Department.The obligation of
the CGovernnment under the contract was only to deduct 4 per
cent from the anount payable to the respondent under the
contract.But since the said obligation to deduct has been
reduced from 4 per cent to one per cent by an order made
under the  proviso to section 8-D (1) the CGovernnent shoul d
deduct ‘only at the rate of one per cent and pay over the
bal ance of ~the contract anount rest to the respondent. The
CGovernment is - not concerned wth the order of conposition
made under section 7-D- (1).Wat all has happened under the
conposition order is-that instead of ascertaining the value
of the goods transferred in the execution of the work
contract. Counsel say that this has been done in the interest
of sinplication of assessnment procedure and as a neasure of
government policy. This does not result in reduction in the
rate of tax; it is only a convenient-and sinplified fornula
for quantifying the tax. Hence, they subm t,thereis no
guestion of the Governnment -getting the benefit of any
reduction in the rate of tax.

In our opi nion,the very renmedy adopted by the
respondent is misconceived. It is not-entitled to any reli ef
in these proceedings,i.e,in the wit petition filed by
it.The High court appears to be right in not pronouncing
upon any of the several contentions raised in the wit
petition by both the parties and in nerely reiteration the
effect of the order of the Deputy comm ssioner nmade under
the proviso to section 8-D (1).

Firstly, the contract between the parties is a contract
in the realm of private law It is governed by the
provisions of the contract Act or may be,also by certain
provisions of the sale of Goods Act.Any dispute relating to
interpretation of the terns and conditions of  such a
contract cannot be agitated, and could  not - have been
agitated,in a wit petition. That is a matter either for
arbitration as provided by the contract of for Cvil court
as the case may be. whether any amount is due to the
respondent from the appellant-Governnment under the contract
and,if so,how nuch and the further question  whether
retention or refusal to pay any anount by the Governnment is
justified, or not are all matters which cannot be agitated
in or adjudicated upon in a wit petition. The prayer in the
wit petition,viz.,to restrain the Governnment from deducting
particul ar ambunt fromthe wit petitioner’s bill(s) was not
a prayer which could be granted by the Hi gh court wunder
Article 226.Indeed, the H gh Court has not granted the said
prayer.

Secondl y, whether there has been a reduction in the
statutory liability on account of a change in law within the
meani ng of sub-clause (4) of clause 70 of the contract is
again not a natter to be agitated in the wit petition. That
is again a matter relating to interpretition of a term of
the contract and should be agitated before the arbitrator in
the civil court,as the case nmaybe. If any amount is wongly
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wongly wthheld by the Governnent,the renedy of the
respondent is to raise a dispute as provided by the contract
or to approach the civil court, as the case may be according
tolaw. Sinmilarly if the Government says that any over-
paynment has been nade to the respondent, its remedy also is
the sane.

Accordingly, it mnust be held that the wit petition
filed by the respondent for the issuance of a wit on
Mandamus restraining the Governnent from deducting or
withholding a particular sum which according to the
respondent is payable to it under the contract, was wholly
m sconceived and was not nmaintainable in law [See the
decision of this Court 'in Assistant Excise Commi ssi oner
v.|lsaac Peter (1994 (4) S.C. C. 104), where the law on the
subj ect has been discussed fully.] The wit petition ought
to have been dismissed on this ground al one.

We nust mention in this ~behalf that the order of
conposition of tax liability, if any, under Section 7-D of
the Act has not been placed before us. [We presune that it
is an order separate fromthe order dated May 27 1992. But,
even if it is not, it makes no difference to what we were
saying hereafter.] Wet her ~ such conposition agreenent
results in reductionof tax liability within the meani ng of
Clause 70(4) of the Contract is again a nmatter concerning
the interpretation’ of ‘a termof the Contract. Accordingly,
the question to whomthe benefit of reduction in tax should
go' is not a natter for a wit petition, for the very sane
reasons as are nentioned hereinbefore. Now conming to the
order made by the Deputy Conmissioner under the proviso to
Section 8-D (1) cf the Act, —all that it says is that the
Government shall deduct tax —at source only at the rate of
one per cent instead of at the rate of ‘4 per cent. The said
order-, having been made wunder the ~statute, relieves the
government of its obligation to deduct at source at the rate
of 4 per cent. In other words, by virtue of the said order
no action can be taken against the government [Appell ants]
for not deducting at the rate of 4 per cent under Section 8-
D. Learned counsel for the respondent contend that 'the order
under the proviso to Section 8-D(1) does not deternine the
tax liability of the respondent, which liability, they say,
will be determned only in the assessnent proceedi ngs. My
be they are right or may be, not. W need not express any
opi nion on these subni ssions because, as already pointed out
her ei nabove, t he sai d guestion depends upon t he
interpretation of the ternms of the contract between the
parties. Just because the interpretation of orders made
under Section 7-D or Section 8-D(1) may also fall for
consi deration while construing the terns of ‘the contract
does not convert the controversy into a public law issue. It
is yet a matter wthin the realm of private law and,
therefore, outside the purview of the wit petition. The
Arbitrator under the contract or the civil court, | as the
case may be - can go into and deci de both questions of fact
as well as questions of |aw.

There is yet another substantial reason for not
entertaining the wit petition. The contract in question
contains a clause providing inter alia for settlenment of
di sputes by reference to arbitration [Cause 67 of the
Contract]. The Arbitrators can deci de both questions of fact
as well as questions of Jlaw. \Wen the contract itself
provides for a node of settlenent of disputes arising from
the contract, there is no reason why the parties should not
follow and adopt that renedy and i nvoke the extra-ordinary
jurisdiction of the High Court wunder Article 226. Tree
exi stence of an effective alternative renedy - in this case,
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provided in the contract itself - is a good ground for the
court to decline to exercise its extra-ordinary jurisdiction
under Article 226. The said Article wag not neant to
suppl ant the existing renedies at |aw but only to suppl enent
themin certain well-recognised situations. As pointed out
above, the prayer for issuance of a wit of mandanus wastes
whol Iy misconceived in this case since the respondent was
not seeking to enforce any statutory right of theirs nor was
it seeking to enforce any statutory obligation cast upon the
appel l ants. Indeed, the very resort to Article 226 - whet her
for issuance of mandamus or any other wit, order or
direction - was msconceived for the reasons nentioned
supr a.

So far as the H gh Court’'s direction to deduct at the
rate of one percent is concerned, it may be case of stating
the obvious, as contended by the appellants. But it mnust
also be realised that nmore than that could not have been

legitimately granted in a wit petition. It nust also be
noticed that the declaration granted is effective only for a
l[imted period, i.e., March 31, 1995. It does not apply to

paynments nmade —on or after April 1,°1995, What does it nean
in the facts and circunstances of the case, we do not know.
VWat ever it neans, it cannot certainly be construed as a
direction to the appellants to pay over the said sum of
Rs. 82,24,969/- to /'the respondent as clained by it or as
uphol di ng the basis of the respondent’s claimput forward in
the wit petition

Before parting wth this appeal, we nmust nention that
counsel for both the parties ~have urged several other
contentions of fact and |awand relied upon several other
cl auses of the Contract apart fromthose nentioned supra. W
have not set them out herein because, in our opinion, they
are outside the ken of a wit petition. It shall be open to
the parties to urge and rely upon themat the proper stage
and before the appropriate forum

For the reasons nentioned hereinabove, the appeal is
di sm ssed subject to the observations and clarifications
af orementioned. It shall be open to he respondent, if it so
chooses, to either raise a dispute and ask for reference of
the dispute to arbitration as provide by the contract or to
approcah the civil court according to |law, as the case may
be,in the circunstances of the case there shall be no order
as to costs.




