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PETI TI ONER
STATE BANK OF INDIA & ORS

Vs.
RESPONDENT:
MANGANESE ORE (INDIA) LTD. & ANR
DATE OF JUDGVENT: 08/ 10/ 1996
BENCH

K. RAMASVWAMY, G B. PATTANAI K

ACT:
HEADNOTE:
JUDGVENT:
ORDER
This appeal by special |eave arises fromthe judgment

of the Division Bench of the Bombay H gh Court made on
Cct ober 30-31, 1979 in Appeal No.163/71.

The first respondent-Manganese Ore (Ilndia) Ltd. laid
the suit against the appellant and Ms.Emenor Export
Traders, the first defendant to recover the suit amount in
the sum of Rs.1, 69, 000/- and odd. The trial Court in Specia
Suit No.91/69 by judgrment and decree dated April 30, 1971
decreed a sum of Rs.1,66,191:10 as against the first
def endant. On appeal by the first respondent, the Hi gh Court
reverted the decree as against the appellant and nade the
appellant liable to pay over the sane. Wen the | eave was
granted by this Court, the appellant was directed to deposit
the decretal anount and the first. respondent was given
liberty to wthdraw the amount on- furnishing adequate
security to the satisfaction of the Registrar of the Hi gh
court.

The question in this case is: whether the appellant is
liable to honour the letters of credit entered into between
the appellant and Ms. Enmenor Export Traders? The adnitted
position is that under the letters of credit a conditiona
contract was entered into between the appellant and the
first defendant. The nobst inportant clauses relating thereto
are as under:

"Clauses I (i) and I (iii)(b). O ause

1(i) provides in respect of the

docunent s f or negoti ati ons.

Firstly, it 1is the seller’s signed

conmercial invoice in quadruplicate

based on the weight, sanpling,

anal ysis and noi sture determ ned at

the time of shipnent, valuing the

ore at the ratio of 17 U S. dollars

converted into @ Rs.4.75 to one

U S. dollar per dry netric Tonne of

1,000/- Kg. net dry weight, F.QB.

Vi shakhapattanam on the basis of

40 percent Manganese with the pro

rata scale for each unit of
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Manganese content above or bel ow

40 per cent down to the m ni num of

39 per cent. The clause 1(ii)(b)

speaks about the certificate in

triplicate from Ms, R G Briggs

and Co. Private Ltd. of sanpling

assaying and noisture, determ ned

at the port of shiprment showi ng the

mat eri al to conform to the

followi ng contracted qualities.

(B) hard |unpy, Indian Low grade

Manganese Ore having the follow ng

chem cal anal ysis at 105 degrees C.

m nimum 39 per cent. (F.E) Iron

Maxi mum 8. 25 per cent SO 2 Maxi mum

23.00 per cent Phosphorus mi nimm

0.23 per cent (Al approximately)."

The trial Court as well as the H gh Court have recorded
a finding' that the quality of° the goods supplied by the
first defendant to the buyers did not match the quality
contracted for— under the letters of credit. The trial Court
considered this aspect of the matter and the obligation to
honour the contract in paragraph 13 and concluded as under

"Now | proceed to see whether, the
Plaintiff had’ complied with both
these cl auses. It is not now

di sputed that. inboth the supplies
made by the Plaintiff to the
Def endant No. 1, the phosphorus was
nore than the agreed maxinmum of
0.23 and that in one of the
supplies the Manganese was bel ow
the minimum of 39 per cent. This
can be found from the docunents
presented by the Plaintiff to
Def endant No. 2 at t he time
negotiations on 20th June/ 1966.
They are exhibits 80 to 85.
Exhi bits 81 to 84 are. the
certificates issued by the analyser
RV. Briggs and Co. Exhibit 81
shows the Manganese to be 38.06 per
cent and the phosphorus to be 0.240
per cent and exhibit 84 shows that
the phosphorus was 0 246 per cent.
Now this approxi mati on cl ause
qual i fyi ng these percentages stated
either in the letter of «credit
exhibit 78 or in the agreenent at
exhibit 69 cannot be so read as to
allow the percentages to go bel ow
or above theagreed mnimns and
maxi mums.  The m ni mum and t he
maxi mum per centages shall have to
be treated as the percentages of
rejection limts. The approxinate
percentage can be slightlyabove the
m ni mum agreed and slightly bel ow
the maxi mum agreed. This clause
regardi ng approximati on cannot be
read so as to allow a percentage
bel ow the rejection limts. If this
is allowed there will be no linit
in lowering down the minimm and
the shooting wup the maximum In ny
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opinion the mnimm and naximm

percentage stated in the agreenent

at exhibit 68 or in the attached

sheet of letter of credit at

exhibit 78, shall have to be taken

as rejection limts."

Thus, the trial Court found that the first respondent
had not fulfilled the terms and conditions of the letters of
credit in respect of the quality of the goods and did not
grant the decree agai nst the appellant.

The Hi gh Court al so recorded the finding as under

"It will thus be seen that the two

shi pnents so far as Phosphorus was

concerned, (exceeded the naximm

whi ch was shown _therein, nanely,

0.23 in one case by 0.01 per cent

and in the other by 0.16 per cent.

So far as manganese s concerned,

the first was down by 0.04 per cent

whil'e in the second consignnment. it

was up by 0.1 per cent. There is no

di spute between the parties about

these facts. The shipnents when

sanpl ed and anal ysed did not confer

exactly to the quality

spoci fications ei t her in t he

agreenment dated 18th March or the

letter of Credit dated 6th May is

not a matter of dispute.”

Havi ng found that the shipment of the goods was not in
conformity with the quality and specification either in the
agreenment dated 18th march or the letters of credit dated
6th March. The question arises: whether the appellant has
been absolved of its liability to honour the contract
entered into with the first defendant in terns of the
letters of credit granted by the appellant? The H gh Court
has proceeded on the premse( that the appellant had
submitted the bills for crediting the amount to the val ue of
the goods supplied; it had enclosed all the credit letters
requi red under the agreerment including the —analyst report
and having accepted them it has the duty to honour the
letters of credit. It had given credit to the account of the
first respondent-plaintiff of the amount of the val ue which
was shipped under the letters of credit. W think that the
H gh Court was not right in that behalf.- It is seen that
letters of credit are not irrevocable and unconditiona
contract entered into between the appellant ~and first
defendant. It is subject to the conpliance of the quality of
the goods supplied by the first defendant to the plaintiff-
first respondent. 1In view of the wundisputed and -adnmitted
position that the goods were not of the quality conformable
to either to the original agreenent or the letters of
credit. as stated earlier, the appellant is not obliged to
honour the letters of credit, it being a condition
precedent, nanely, goods supplied shall be of the quality in
conformity with the conditions of the letters of credit. The
Hi gh Court has evaluated the quality of the goods supplied
and relied upon the last clause nanely, "approxi nmate" and
held that since the quality of the goods are approximte to
the conformty of the quality, the appellant is not absol ved
of its liability to honour the letters of <credit entered
into between the appellant and first defendant. W think
that the H gh Court was not right in its conclusion. But
When the parties have adnmitted that the goods supplied were
not of the specification and the standard required under the
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letters of credit vis-a-vis the appellant and the first
defendant, the obligation to honour the letters of credit
havi ng been conditional one, the appellant is absolved of
its liability to honour the letters of credit and pay over
the value of the goods supplied by the first respondent to
the first defendant. Therefore, the view taken by the tria
Court is correct and that of the Hgh Court is not
sustainable in |law. The judgnment and decree of the appellate
Court stands set aside and that of the trial stands
restored, nanely, the fists respondent shall seek for the
paynment from the first defendant. Since the appellant was
directed to deposit as per the orders of this Court, if the
amount is already withdrawn, the appellant is at liberty to
recover the same from the security furnished by the
appellant. If the security is not sufficient, it wll be
open to the appellant to recover the bal ance anbunt fromthe
first respondent in accordance with |aw

The appeal is accordingly allowed, but, in the
ci rcunst ances, wi t hout costs.




