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ACT:

Code of Crimnal Procedure 1973--Section 197--Sanction
to prosecute--Wen necessary for--'Public servant’'--'Public
anal yst’ - Sanction to prosecut e--Wet her necessary.

HEADNOTE:

The appel | ant, an enpl oyee of the Minicipal Corporation
Ahrmedabad was hol ding the post of Laboratory Oficer and
whil e he was so hol ding the post, he by a Notification dated
21.12.1966, issued by the State Governnment, was appointed as
a Public Analyst for the local area within the nunicipa
limts of the Corporation. The respondent filed a conplaint
before the Magi strate for offences puni shable under Sections
465, 468 and 20 1. |.P.C. alleged to have been comrmitted by
the appellant while exercising his functions as a Public
Anal yst. The appell ant noved the Hi gh Court under Section
482, for quashing the crimnal proceedings sought to be
initiated against himby the said conplaint. Hs principle
contention was that he being a public servant renovable from
office only by the State Government, the nmgistrate could
not take cogni zance of the all eged of fences and that  previ-
ous sanction of the State Governnent as contenplated under
section 197, Cr.P.C. was necessary. The Hi gh Court rejected
the contention of the appellant and dism ssed the petition
He has filed this appeal after obtaining special |eave from
the Court.

Di smissing the appeal, this Court,

HELD: The privilege or immunity from prosecuti on without
sanction extends only when the accused is a public servant
of the kind nmentioned in Section 197, C.P.C. He nust be a
public servant as defined in Section 21 of the Indian Pena
Code and not removable fromhis office save by or with the
sanction of the State Governnent or the Central Governnent
as the case may be. The offence nust al so be one comitted
by the accused while acting or purporting to act in the
di scharge of his official duty. Section 197, C.P.C clearly
intends to draw a |line between public servants and to pro-
vide that only in the case of the higher ranks should the
sanction of the Government to their prosecution be neces-
sary. [513C-D, H]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

512

The words "renovable fromoffice" occurring in Section
197 signify renoval fromthe office one is holding. [514B]

In the instant case, the appellant was not holding any
public office in connection with the affairs of the State.
The State Government had merely entrusted him with the
functions of a Public Analyst which could be granted and
taken by an admnistrative Act. It was on account of his
being enployed by the Minicipal Corporation that he was
appoi nted as a Public Analyst in the cadre agai nst any post.
The Prevention of Food Adulteration Act al so does not con-
tain any deeming provision to treat the Public Analyst as a
public servant. [514D E]

The appellant is not therefore a public servant renopva-
ble only by the State Governnent. [514Q

JUDGVENT:

CRI M'NAL APPELLATE JURI SDI CTI ON:. Cri mi nal Appeal No. 387
of 1990.

From the Judgnent ~and Order dated 12.1.1984 of the
Gujarat Hi gh Court at Ahnedabad in Msc. Crl. Application
No. 48 of 1982.

S.H Sheth and S.C/ Patel for the Appellant.

B. Datta, Sunil Dogra and P.H Parekh for the Respondents.
The Judgnent of the Court was delivered by

FATH MA BEEVI, J. Leave granted.

The appellant i's aggrieved by the judgment of the High
Court holding that sanction of the State  Government as
required under Section 197, Cr.P.C., is not necessary for
taki ng cogni zance of the offences agai nst the appellant on
the basis of the conplaint filed by the respondent. The
appellant is an enployee of the Minicipal Corporation
Ahmedabad. Wil e hol ding the post of Laboratory O ficer, the
State Government by a Notification dated 21.12.1966.under
Section 8 of the Food Adulteration Act, 1954 appointed the
appel lant as a Public Analyst for the | ocal area conprised

within the Ilimts of the Corporation. The conplaint was
filed by the respondent before the Mgistrate for the of-
fences punishabl e under Sections 465,468 and 201, 1.P.C

all eged to have been committed by the appellant while exer-
cising the functions as Public Anal yst.
513

The appellant nmoved the Hi gh Court under Section 482,
Cr.P.C., for quashing the crimnal proceedings on the ground
that, he being a public servant renpovable fromoffice only
by the State Government the Magistrate could not! take cogni-
zance of the offence alleged to have been conmitted while
di scharging the duties as Public Analyst wthout the requi-
site sanction wunder Section 197, Cr.P.C. The High Court
rejected this contention and dism ssed the petition

Under Section 197(1), Cr.P.C., when a public servant not
renovable fromhis office save by or with the sanction  of
the Governnent, is accused of any offence alleged to have
been committed by himwhile acting or purporting to act in
the discharge of his official duty, no Court shall take
cogni zance of such offence except with the previous sanction
of the CGovernnment. The section extends inmunity from irre-
sponsi bl e, frivolous and vexatious prosecution. The privi-
lege of immnity from prosecution wthout sanction extends
only when the accused is a public servant of the kind nen-
tioned therein. He nust be a public servant as defined in
Section 21 of the Indian Penal Code and not renovable from
his office save by or with the sanction of the State Govern-
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nment or the Central Government as the case may be. The
of fence nust also be one committed by the accused while
acting or purporting to act in the discharge of his officia
duty. Section 21, | .P.C, reads as under

21. "Public servant"--The words "public servant” denote a
person falling wunder any of the descriptions hereinafter
fol |l owi ng, nanely:

Twel fth .--Every person--

(a) in the service or pay of the Government or renu-
nerated by |ess or conmission for the performance of any
public duty by the Government;

(b) in the service or pay of a local authority, a
corporation established by O under a Central, Provincial or
State Act or a Government conpany as defined in Section 6 17
of the Conpanies Act, 1956 ( 1 of 1956).

Section 197, C~.P.C , clearly intends to draw a line
bet ween public servants and to provide that only in the case
of the higher ranks
514
shoul d " t'he sanction of the governnent to their prosecution
be necessary. Wile a public servant holding an office of
the kind mentioned in the Section is as such public servant
appoi nted to another office;, his official acts in connection
with the latter office will also relate to the former of-
fice. The words "renovable fromoffice" occurring in Section
197 signify removal’ fromthe office he is holding. The
authority nmentioned in the section is the authority wunder
which the officer is serving and conpetent to ternminate his
services. |If the accused is under the service and pay of the
| ocal authority, the appointnent to an office for exercising
functions wunder a particular statute will not ~alter his
status as an enpl oyee of the local authority.

The appellant herein is admttedly the Laboratory Ofi-
cer in the service and pay of the Minicipal Corporation of
Ahrmedabad. The appoi ntment as Public Analyst by the Govern-
ment does not confer on himthe status of a public  servant
or an officer under the service and pay of the Government.
He is not remunerated by any fee by the Governnment. The
appel l ant was not the enpl oyee of the State Governnent and
was not enployed in connection with the affairs of the
State. He was not holding any public office in -connection
with the affairs of the State. The State Government -~ had
nerely entrusted himwith the functions of a Public Analyst
which could be granted and taken by an adm nistrative act.
It was on account of his being enployed by the Minicipa
Corporation that he was appointed as a Public Analyst by the
CGovernment. He is not appointed as Public Analyst in the
cadre agai nst any post. The Prevention of Food Adulteration
Act al so does not contain any deem ng provision to treat the
Public Analyst as a public-servant.

The appellant is holding an office from which he is
renovabl e by the Local Authority and not by the Governmnent.
The cancel l ation of the appointment as Public Anal yst ' would
not anobunt to rempoval fromoffice. Section 197, Cr.P.C., in
this context contenplates the renoval of the appellant from
the office of the Laboratory O ficer and not his transfer or
renmoval fromthe office of the Public Analyst. The renova
of the appellant fromthe office of Public Analyst would not
affect his office as a Laboratory Oficer under the Loca
Authority and would not anpbunt to renoval fromoffice. The
appellant is not therefore a public servant renovable only
by the State Governnent. The Hi gh Court was right in its
view. We accordingly dismss the appeal
Y. Lal Appeal dism ssed.
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