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ACT:

Bonbay Rents, Hotel and Lodgi ng House Rates Control Act (57
of 1947), ss. 13 and 17-Bonbay Land Requisition Act (33 of
1948), ss. 4(3) and 6-Roomin a building-If "Premnises"-
Eviction of tenant on ground of landlord s bona fide
requirenent-I1f prenises could be requisitioned.

HEADNOTE:

P, the tenant of a room in a block of buildings owned by a
trust of which the appellants were trustees, left the room
wi t hout inform ng the appellants and leaving K in occupation
thereof. The appellants never recognised K as a tenant. No
rent was paid fromlst January 1956. The appellants gave
the tenant P a notice to quit and thereafter filed a suit
against P and K for recovery of possession of the room under
the Bonbay Rents, Hotel and Lodgi ng House Rates Control Act,
1947 on three grounds, nanely, sub-letting wi t hout
perm ssi on, non-paynent of rent and bona fide requirenent
the roomfor their own use and occupation. Evidence was |ed
on the second and |last grounds. An ex parte decree in
ej ectment was passed and on 30th April 1959, the  appellants
obt ai ned possession. On 1st May 1959, K wote to the
Accommpdation Controller that he was evicted and rendered
honel ess, and the Controller on Septenmber 10, = 1959 passed
two separate orders under the Bonbay Land Requisition / Act,
1948, requisitioning the roomby one, and allotting the room
to K by the other. The appellants noved the High Court
under Art. 226 for quashing these orders but were  unsuc-
cessful .

In appeal to this Court, it was contended by the appellants
that : (i) Since the appellants obtained an ejectnment decree
on the ground that they wanted the roomfor their own use
and they did not intend tolet it out at the tine of
requi sition, the roomwould not be ’prem ses’ under s. 4(3)
of the Act of 1948 which could be requisitioned; and (ii)
the order of requisition was passed mala fide.

HELD: (i) (By Full Court) : The room was 'prenises’
within the definition of that word in the Act of 1948 and
could be requisitioned. [327 H, 338 F]

Per Sarkar J : The expression "let or intended to be |et
separately” in the definition of prem ses in the Act of 1948
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is only applicable to a’ part of a building for there is no
guestion of a whole building being let separately. The
words "intended to be let" in this definition do not refer
to any intention to let, actually existing at the time of
the requisition; they have been used to indicate that a part
of a building which had never been | et before would not be
"prem ses" within the Act unless the lessor had intended to

let it separately. |If it is proved that the | andlord had at
any tine let or intended tolet a part of a building
separately, it would for all time to cone be ’'premnises’

within the Act of 1948. [326 H, 327 D, E]
Per Raghubar Dayal and Ramaswam, JJ : The words ’'let or
intended to be | et separately’ can apply only to the letting
of a part of building, as rightly, a landlord of a building
is not to be forced to l'et a part of the building when he is
in occupation of it. ~Therefore, fromthe date of the

323
enforcenent of ~the Requisition Act, every building cones
within the expression "prem ses" and a part of a building
cones wthin the expression, if it islet or if it is
intended to be let separately on that date. It would be
i mpracticable to decide every tinme a part of a building fel
vacant, whether the landl ord i ntends or does not intend to
let it. [337 GH 338 B, F
(ii) Per Raghubar Dayal and Ramaswam , JJ. : The facts that
the allottee had not paid rent previously to the appellants,
took various steps to delay the execution of ‘the decree for
ejectment and applied to the Accommpdation Controller for
allotrment to hinself on the day follow ng the ejectnent, do
not, in law, make the requisition order mala fide, when the
order was not nade on-account of any aninmus -against the
appel l ants or for a purpose for which requisition could not
be made. [339 F-H|
Requi sitioning of premises for allotnent to a person who is
honeless is requisitioning for a public purpose. The
allotment to a person who was a tenant of the prem ses and
who remss in his duties as a tenant and had been evicted in
execution of a decree of a court, in pursuance of the
practice that the first informant of the existence of a
"suppressed vacancy" would be allotted the prem ses, is not
against law. Mreover, the conditions of allotnment of the
requi sitioned prem ses ensure that the | andlord woul d not be
put to any further trouble so far as the collection of rent
is concerned. [339 H 340 B-D
The first part of s. 13 (1) (g) of the Rent Act refers to
persons who receive or are entitled to receive rents on
their own account and not to persons who receive or are
entitled to receive 'rents as a trustee. Such (a trustee-
landlord can require the prem ses under the section for
occupation for purposes of the trust, but since the suit was
uncont ested, no occasion arose in the ejectnment suit for the
court to determ ne whether reasonable accomodation was
avai l abl e for the tenant and whet her greater hardship would
be <caused to the landlord if no ejectnment was ordered. | f
the Governnent happens to requisition the prenises for the
person who had been evicted therefromin execution of a
decree of a civil <court, it does not mean that the
CGovernment is not respecting the decree of the court and is
acting against public interest or against the interests of
adm ni stration of justice. [341 A-C, 343 B-(
There is no conflict between the provisions of s. 6 of the
Requisition Act and the provisions of ss. 13 and 17 of the
Rent Act and the requisition was valid. [342 (]
Under s. 17(1) of the Rent Act, the court may order the
landlord to reallot the prem ses to the tenant who had been
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evicted in case the |landlord does not occupy the prenises
within a period of one nonth, or, if the landlord reallots
the premses to another person wthin a year of the
eviction. Since the Requisition Act provides by s. 6, that
the landlord cannot occupy the prem ses which had becone
vacant on the eviction of the tenant within a nonth of the
recei pt of the intimation of vacancy by the State
Covernment, the court will not exercise its discretionary
power of reallotment to the tenant when anot her enactnment by
its language provides for the landlord s non-occupation

Under s. 17(2), alandlord is liable to conviction if he
keeps the prem ses unoccupi ed wi thout reasonable cause or if
he fails to comply with the order passed under s. 17(1).
The non-occupation of the prenises within one nonth of the
ejection of the tenant, when's. 6(1) of the Requisition Act
applies to the premses, will be non-occupation for a
reasonabl e cause and therefore, there can be no, occasion
for a conviction on the ground that the prem ses were kept
unoccupied. [341 F-G H, 342 A-B]

324

Further, the Requisition Act was enacted |ater than the Rent
Act and since no exception fromrequisition with respect to
prem ses beconi ng vacant on the eviction of a tenant on the
ground of bona fide requirenment by the |andlord had been
made, the Requisition Act would apply to such prem ses al so.
[342 C E]

The fields of operation of the two Acts -are different.
Under the Rent Act, the civil court in deciding a suit for
eviction, sinply takes into consideration the needs of the
l andl ord vis-a-vis the tenant and the grounds of . eviction

Under the requisition Act, the State Governnent, when
consi dering the question of requisitioning the prenises does
not consider such matters but considers only whether the
purpose for which it is to requisition i's a public | purpose
or not. To hold that the benefit of the Act cannot be given
to persons evicted on the ground that the |l andlord required
the premses for his own use would not only deprive the
evi cted person fromgetting the prem ses allotted to hinself
but would al so deprive many ot her honel ess persons besides
some special class of persons, allotnents to whom would
clearly come within public purpose. [342 F, G H 343 C D

It is not open "to the appellants to urge that the prem ses
did not become vacant or were not vacant when t he
requisition order was passed, because, a declaration was
nmade in the requisition order that the prenmises were vacant
and such a declaration operates as conclusive evidence of
the prem ses being vacant. [339 A-B]

The fact that the allottee was not nade a party to. the
proceedings, is also fatal to the maintainability of the
wit petition. [343 F]

Per Sarkar, J. (Dissenting) : The orders of requisition and
al | ot ment passed in this case were not wi t hi'n the
contenmpl ation of the Act. |In the circunstances of the case
it has to 'be held that the ejectnent decree was passed  on
the ground nentioned in s. 13(1)(g) of the Act of 1947, that
is to say, the court ordering ejectnment found that the
appel lants required the roomfor their own occupation and
they were entititled to it in preference to the defendants P
and K. The result of the orders under the Act of 1948 was to
annul the decision of the court granting the ejectnent. It
cannot be said that the powers under the Act of 1948 were
i ntended to be exercised to set at naught the judgnent of a
court. [329 A-B, D]

If the powers to requisition and allot under the Act of 1948
could be exercised in a case where an ejectnment decree had
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been passed under s. 13(1)(g) of the Act of 1947, a
conflict would arise between s. 17 of the Act of 1947 and s.
6 of the Act of 1948. This conflict has to be harnonised
and the only way to do so is to say that the Requisition Act
does, not apply to, a case where the Ilandlord has been
permtted to recover possession for his own occupation. [330
H, 331 A-B]

The Act of 1948 does not contenplate a requisition in vacuo;
there nmust be a prospective or actually homel ess person in
vi ew before an order requisition can be passed. [331 H

The Act of 1948 does not give larger powers of requisition
where the landlord has failed to give notice of a vacancy as
required by s. 6 of that Act. [332 D E

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 577 of 1964.
Appeal | by special leave fromthe judgnent and order dated
Septenber. 13/ 14th 1960, of the Maharashtra High Court in
Appeal No. 14 of 1960.

32 5

A V. Viswanatha Sastri, B. R Agarwala, H K Puri, for
the appel |l ants.

Purushottam Trikandas, B. R K G Achar and R H  Dhebar
for the respondents.

Sarkar, J. delivered a dissenting Opinion. The Judgnent of
Raghubar Dayal and Ramaswani, JJ. was delivered by Raghubar
Dayal , J.

Sarkar J. The appellants are trustees of a certain trust
which owns a big block of buildings situate at ~ Matunga in
the city of Bonmbay. The roons in this block™ of buildings
are let out to various tenants. One P. S Nanbiar was a
tenant of roomNo. 26 in this block for a long tine. 'He had
left the roomwi thout informng the appellants and having
put one K. A Nanbiar in possession.. It is not known when
P. S. Nanbiar left. The appellants never accepted K A
Nanbi ar or any one else as the tenant. No rent. ~“had been
paid in respect of the room since January 1, 1956 which was
prior thereto being paid in the name of P. S. Nanbiar.

The appellants term nated the tenancy of P. S. Nanmbiar by a
notice to quit, expiring on Decenber 31, 1957, and
thereafter on March 26, 1958 filed a suit in the Court of
Smal | Causes, Bonbay against P. S. Nanbiar and K. A’ Nanbi ar
for recovery of possession of the room P. S. Nanbiar being
sued as the tenant and K A Nanbiar as the person in
occupation of the room The grounds on which ejectnent was
sought were that (1) P. S. Nanbiar had sublet the room
wi t hout the perm ssion of the appellants, (2) he had been in
arrears with his rent fromJanuary 1, 1956 and (3) the
prem ses were required by the appellants for their-own use
and occupation. On proof of any of these grounds an
ej ectment decreecoul d be passed agai nst the tenant under the
provisions of the Bonbay Rents, Hotel and Lodging House
Rates Control Act, 1947, hereafter referred to as the Rent
Act . The defendants could not be personally served and
eventually service of the sumons was effected by affixing
it on the room That was due service of’ the sumons but
the defendants did not enter appearance to the suit.
Evi dence was |led on behalf of the appellants to prove that
the rents were in arrear as stated and that they required
the room reasonably and bona fide for their own wuse and
occupation as such trustees. No evidence appears to have
been led as to any subletting by P. S. Nanbi ar. So this
ground of eviction may be left out of consideration
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An ex parte decree in ejectnment was passed in the suit on

August 18, 1958. The execution of that decree was
obstructed in various
326

ways including an application by K. A Nanbiar to set aside
the decree on the ground of non-service of sunmons which was
dismssed by the trial Court and an appeal fromthat order
also failed. Eventually the appellants obtai ned possession
of the roomon April 30, 1959. On the next day, that is,
May 1, 1959, K A Nanmbiar wote to the Controller of
Accommopdati on appoi nted under the Bonbay Land Requisition
Act, 1948, stating that he was evicted from the room in
execution of a decree and requesting that the room be
requi sitioned and allotted to himunder the Requisition Act
as he had no other accommopdati on. Thereafter, by a notice
dated July 11, 1959 the appellants were called upon to show
cause why the roomshould not be requisitioned under the Act
and after certain enquiries had been made, an order was
passed on Septenber 10, 1959 declaring the roomto be vacant
and requisitioning it and by another order dated the sane
day, it was allotted to KA Nambiar. The appellants took
certain steps under the Requisition Act in the nature of an
appeal to have these orders annulled but their attenpts were
unsuccessful .

On  Septenber 30, 1959, the appellants noved the H gh Court
at Bombay under Art, 226 of the Constitution for a wit
directing the State of Bonbay and the Accommpdation O ficer
appoi nted under the Requisition Act to withdraw the orders
of requisition and allotnent and also for a wit quashing
these orders. The petition was heard by a learned Single
Judge of the Hi gh Court who dismssed it. The  appel |l ants
then went up to a Division Bench in —appeal against the
judgrment of the | earned Single Judge but in this appeal also
they were unsuccessful. They have now appealed to this
Court with special |eave.

On behalf of the appellants it was pointed out that the
prem ses which could be requisitioned under the Act were
defined as any "building or part of a building let or

intended to be let separately". 1t was said that where a
building or a part of it was not intended to be let, it
would not be premises and the intention to let had to be
determ ned at the date of the order of requisition. |t was,

therefore, contended that as the appellants had obtained an
ej ectment decree on the ground that they wanted to occupy
the roomthenselves, they did not intend to let it out and
so, in the absence of such intention at the -date of
requisition, the roomwas not prenmises within the Act and
could not be requisitioned. According to the appellants the
order of requisition was hence bad. This argunent does not
seemto nme to be well founded. The words "let ,or .intended
to be let separately” are only applicable to a part of a
building for there is no question of a whole building  being
| et
327

separately; a whole building is not joint with anything else
separately from which it can be let. That being so, it
seenms to me that the words "let or intended to be let, were
used only to indicate that a part of a building is not to be
under st ood as prem ses capabl e of being requisitioned unless
the landlord let it or intended to let it separately from
the rest which might be in his occupation. The reason for
treating a part of the building in this way was apparently
that it would cause hardship to a landlord to force him to
accept in a part of his house a stranger as a tenant. A
part of buil ding was considered by the statute to be fit for
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requisition only when the landlord had out of his free
choice let it separately fromthe rest or intended so to |et
it. Such a view would be understandable for in such a case
there woul d be no question of any hardship on him

The words "intended to be let" did not, in ny view,
therefore refer to any intention to let actually existing at
the time of the requisition. They had been used to indicate
that a part of a building which had never been let before
would not be premises within the Act unless the | essor had
intended to let it separately at any tine. It would not be
taking an wunreasonable viewto hold that if it is once
proved that the landlord had at any tine intended to let a
part separately, it would for all time to come be prenises
within the Act, for if once the landlord had wanted to |et
out the part, the letting could not cause any hardship to
hi m If the Act thereafter did not take any notice of any
change in the landlord s mnd regarding the letting of a
part, that woul d only nean that it did not think it right to
gi ve himthe luxury of changing his mnd fromtine to tine.
That does not seemto nme to be an unnatural interpretation
of the Act.

Again, the definition does not say that the building or a
part of it must have been intended to be let at the date of
the requisition. | find no justification either in the
context or the intendnent of the Act to warrant the addition
of words to that definition to support ‘the appellant’s
contention. Furthermore, if the words "“intended to be let"
were meant to refer to an intention at the time of
requisition, it hadalso to beheld that the word "let"
meant that the premi ses to be requisitioned were let at the
time of requisition. That would, of course, be absurd for
what could be requisitioned under the Act was what was not
et and not occupied by a landlord or a  tenant,  nanely,

vacant premises. | am therefore, unable to agree that the
room was not "premnises" within the definition of that word
in the Act. The order of requisition is not open to

challenge on the ground that it related to premses as
defined in the Act.

3 28

That however does not, in ny opinion, conclude the matter.
I confess that this case has caused nme great anxiety but
having given it the utnost thought that | could, |I have  not
been abl e to persuade nyself that the orders that were made
in this case can be sustained. | think that though they nay
be within the letter of the Act, they are not wthin its
spirit or intendnent. In ny view, the requisition mde in
this case was not for a public purpose contenplated by the
Act nor was the power of requisition conferred by the Act
i nt ended to be exercised in the ci rcunst ances t hat
prevail ed. There has been in a |l egal sense, a nala fide use
of the powers conferred by it. | proceed to set -out the
reasons which have led ne to this view | should state here
that this aspect of’ the matter had not been presented to
the Hi gh Court for its consideration

Under the Act premises could be requisitioned only for a
public purpose. Public purpose would no doubt include the
purpose of finding a shelter for a honel ess person. Thi s
has i ndeed been held by this Court in The State of Bombay v.
Bhanji Munji(1). A person evicted froma premises in his
occupation nmay be a honeless person. Nowin the present
case the requisition had been made for K A Nanbiar. He
had no doubt been evicted fromthe prem ses in question. I
will assume he had no other honme in which he could take
shelter and that he was a homel ess person. But the question
still remains whether he was a honel ess person wthin the
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contenplation of the Act, that is, whether his requirenent
was a public purpose within the Act. | do not think he was.

Now S. 13(1)(g) of the Rent Act provides that an order for
eviction from prenm ses may be nade against a tenant where
the landlord requires themreasonably and bona fide for his
own occupati on. Section 12 of this Act provides for
eviction for non-paynent of rent. As | have said earlier
the appell ants had asked for eviction on both these grounds
and had given evidence in support of them It is not
necessary to consider the ground of nonpaynent of rent for
the purposes of this judgnent for it does not annul the
other ground of eviction and does not affect the order of
eviction made under S. 13(1)(g). Wth regard to S. 13(1)(9)
the appellants’ case was that they required possession of
the room for storing building materials of the trust and
al so for their occupation when they cane from Cal cutta where
they resided to Bonbay to | ook after the properties of the
trust of which they were trustees as they had no residentia
accommodation in Bonbay. It has not. been disputed that
this, if proved, would satisfy S. 13(1)(g). They
(1) [1955] 1 S CR 777.

329
gave evidence to prove this requirenent. Thi s t hey
repeatedly stated in their affidavits and it has not ' been
deni ed by the respondents. That evidence was unchall enged,
as it nust be held in viewof the proceedings in the
ejectment suit earlier referred to, that the tenant and
occupi er had deliberately kept away fromthe hearing of the

ejectment suit. It follows, therefore, that the ejectnent
must have been ordered also on the ground that the
appel l ants wanted the roomfor their occupation. It is true

that there was no judgnment in the ejectnment suit but only an
order for, ejectnent. without stating the reasons on which
it was based but that cannot affect the rights 'of the
appel l ants. The om ssion of the Court'to state the reasons
for its order would not show that the order had’ not ' been
passed on the ground of the bona fide personal requirenent
of the prenises by the | andl ord.

The result of this-order is that the Court acting under the
Rent Act found after due trial that the appellants were al so
honel ess persons and between them and the defendants they
had a greater right to occupy the room see s. 13 (2). The
result of the requestion order was to annul this decision

It does not seemto ne that powers under the Requisition Act
were intended to be exercised to set at naught the judgnent

of a Court and restore possession to the evicted tenant. In
nmy opinion, in the circunmstances prevailing, the prenises
could not be requisitioned at all for if [they wer e

requi sitioned even for putting a third person in . possession
the result mght be that the evicted tenant rendered
honel ess for no fault of his own would have to go without a
shelter while the third person to whomthe prenises were
allotted was provided with a hone. It would be unnatural to
think that the Act intended such an anomal ous situation. 1,
therefore, think that the requisition,. order was outside
the Act and invalid.

This view finds sone support fromthe judgnent of the Ap-
pel | ate Bench of the High Court. It was there said that if
the prem ses had been allotted to KA. Nambiar though he
was in arrears with the rent and for that reason evicted,
then it would have to be held that the orders of requisition
and allotrment "were not free, fromnmala fide". The |earned
Judges however held that K A Nanmbiar had no liability for
rent as he was not the tenant, that liability being only
that of P. S. Nanbiar who was the tenant, and, therefore.
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the orders could not be said to have been nmade nale fide.
Wth respect, | amunable to see what difference the fact
that K. A Nanbiar was not liable for rent and could not be
said to have been evicted for non-paynent of rent by him
made. Admittedly, he was in occupation of the prem ses al

along. He

330

knew t hat rents had not been paid and that he was occupying
the prenmises free. |Is not that fact as strong to show nala

fides as the fact, if it had been so, that he was liable to
pay rent and did not pay ? It seens to me imnpossible that
the Act contenplated a requisition to restore possession to
him It is not necessary how ever to pursue this aspect of
the matter further. The point that | wish to nmake is that
the | earned Judges of the Appellate Bench of ,the H gh Court
thought it a mala fide application of the Act to allot-
prem ses to a tenant who had been evicted fromthemon the
ground ~that he had not paid rent. | find no distinction
bet ween that case and one allotting prenises to a person who
has been directed by a ,court to be evicted on the ground
that the landlord is entitled to their possession in
preference to the person in whose right he was there. In ny
view, the Requisition Act was not intended to be wutilised
for putting the evicted person back in possession in either
case; in each case/the requisition wuuld be nmala fide. The
requi sitioning authorities were fully aware of all the facts
of the litigation between the appellants and the Nanbiars

and | cannot hel p wondering how notwithstanding that they
thought fit to make the order of requisition. | do not w sh
to say that they deliberately set the decree of  court at
naught but | amclearly of opinion that they conpletely

m sconcei ved their powers under the Requisition Act.

There is yet another aspect of the case which has led ne to
the view that the requisition order was outside the Act. I
have already stated that the Rent Act provides by s. 1.3 (1)
(g) that an order of eviction may be nade against a tenant
where the prem ses 'are reasonably and bona fide required by
the landlord for his ,own occupation. Section 17 of the Act
states that where a decree for eviction has been passed on
such a ground | have held that the decree for eviction in
the present case was passed on that ground-and the prem ses
are not occupied within a period of one nmonth fromthe date
the landlord recovers possession, the landlord is liable to
a penalty of inprisonnent or fine and, what 1is inportant,
the Court may al so on the application of the evicted person
order the landlord to place himin occupation of the pre-
m ses on the original terms and conditions. Nows. 6 of the
Requisition Act says that when prem ses become vacant as a
result of the tenant having been evicted, the |andlord shal
give intimation of the vacancy to the prescribed authority
within seven days and he shall not occupy the prenises or
pernmit them to be occupied by anyone before giving the
intimati on of vacancy and also for one nonth fromthe date
when the intimtion given is received by the authority. |t
woul d appear, therefore, that a conflict will arise between
the two Acts if both were applicable at the sane

331

time in a case where the tenant has been evicted on the
ground that the landlord required the prenises for persona
occupations wunder one the landlord has to occupy the
premses wthin a nonth while under the other he cannot
occupy themfor a nmonth or longer. This conflict nust be
har moni sed and the only way to, do so is to say that the
Requi sition Act does not apply to a case: where the | andlord
has been permitted to recover possession for his own
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occupation. This would |eave both the Acts a fair field on
which to operate. QOherw se the provision of the Rent Act
requiring the landlord to occupy the premses earlier

referred to woul d beconme conpletely ineffective. | may al so
add that the Rent Act is a special law dealing wth the
rel ations bet ween | andl ords and tenants whil e the

Requi sition Act is a general Act dealing with the
requisition of all vacant prem ses. To give the Requisition
Act preference over the Rent Act would be to hold that a
general statute overrides a special one. This would be
agai nst the accepted canons of interpretation. To ny mnd,
this affords a further ground for saying that it was not
intended that the Requisition Act would apply to such a
case. The present is, precisely a case of the sane kind.

A suggestion was nade on behal f of the respondents that the,
order of requisition and the order of allotment were
separate and that being so the requisition order would not
becone ~invalid because the allotnment had been made to a
person. to whom it could, not be nade under the Act. I
shoul d at once state that in the viewthat | have earlier
taken, the question does not arise for in, ny view the
requi sition order nade in this case was itself bad for,,. no
requisition could be nade in a case where a landlord has
been,, held entitled by court to evict the tenant as he
requires the prem'ses for his personal occupation. | wll
al so consider the argunent apart fromthis. aspect of the
case. | do not think that the, two orders -were separate

Assume however that they were so. ~Even then ex concessis
the order of allotnment is outside the Act and therefore bad.
If both were good or both were bad, it would be to no
purpose to discuss whether there were two orders  or one.

The al | ot nent order has, therefore, in any event, to go. |If
the, allotment order was unjustified, the requisition order
would also fall, for it is not said that there was any

honel ess person other than K~ A Nanbiar to whom the
allotment had been made, for whom it was necessary to
requi sition the prem ses. I (do not think the Act
contenplates a requisition in vacuo; there nust be a public,
that is to say, a prospective or actually honel ess person in
view. before a requisition can be made. | think that there
are observa-
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tions in Bhanji Minji's case(1l) supporting that view It is
not in dispute that in this case there was no  honeless
person prospective or actual to the know edge of the
requi sitioning authorities who required acconmmodat i on

except K. A Nanmbiar. He had given intimation of the
vacancy and had at the same time requested that the room be
requisitioned and allotted to him Both the worders / were

besi des nmade on the sane day. It is obvious that the two
orders are connected and, therefore, really one. The
contention that the orders were separate is, to nmy mnd, too
naive to be accepted. There is in the present case,

therefore, really one order and that nust go.

In the course of the hearing in this Court our attention was
repeatedly drawn to the fact that this was a case of a
"suppressed vacancy". VWhat was neant by "suppressed
vacancy" was that the appellants had failed to give notice
of the vacancy as required by S. 6 of the Requisition Act.
On the facts, it has to be held that the appellants had not
gi ven the necessary notice. But | do not see that nakes any
difference to the present case. The Requisition Act nowhere
says that Ilarger powers of requisition may 'be exercised
where the required notice has not been given. Those powers
are the same whether notice has or has not been given. Al
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that the Act says is that on the failure to give notice the
landl ord would incur a penalty by way of inprisonnent or
fine : see S 6(5). 1 find nothing in the case of Bhanji
Munji (1) contrary to this view or contrary to anything that
| have said in this judgnent.

I would for these reasons allow the appeal wth costs
t hrough- - out .

Raghubar Dayal, J. The appellants, in this appeal by specia
| eave, are the trustees-owners of Kutchi House situate at
Brahmanwada Road, WMatunga, Bonbay. They purchased the
-property in 1948.

One P. S. Nambiar was at the time tenant in occupation of
room No. 26 on the second floor of the Kutchi House. He
paid rent at Rs. 20.68 per nonth exclusive of electricity.
He did not pay rent fromJanuary 1, 1956. He left the
prem ses sometine w thout informng the appellants and after
putting K. A Nanbiar in possession of the room In 1958
t he appel lLants sued for

(1) [1955] 1 S.CR 777.
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ej ect ment - of P. S. Nanmbiar and K. A Nanbiar from room No.
26 in the Court of Smal| Causes, Bombay, on grounds

(a) that the defendant P. S. Nanmbiar has
subl et and / or assigned his interest in the
suit/ premses without the pernission of the
plaintiffs and in breach of the provisions of
Bonbay Act 57/47;
(b) that the said defendant No. 1 has been
in arrears of rent and/or conpensation from
1st January, 1956 at the rate of " Rs. 20.68
exclusive of electricity charges; and
(c) that the premises are required by the
plaintiffs for their own use and occupation
bona fide and reasonably.

On any of these grounds the landlord could evict the tenant

in view of the provisions of S. 13 of Act 57/47 viz.’. the
Bonbay Rents, Hotel and Lodgi ng House Rates Control Act,
1947 (hereinafter called the Rent Act). The proceedi ngs
were to be taken in the Court of Small Causes, ~Bonmbay, in

view of s. 28 of that Act.
The suit was decreed ex parte on August 5, 1958. The decree
directed the defendants to vacate the roomby August 16,
1958. The decree-holders actually got possession of the
roomon April 30, 1959 as proceedi ngs were taken agai nst -~ K
A.  Ramakri shnan who had obstructed the execution of the
warrant of possession on Septenber 30, 1958 and as K. A
Nanbi ar al so took proceedings for the setting aside of the
ex parte decree.
On May 1, 1959 K. A Nanbiar applied to the Controller of
Accommodation for requisitioning the prem ses, roomNo. 26,
under the Bonbay Land Requisition Act, 1948 (Act XXXl Il of
1948), hereinafter called the Act, and for allotting it to
hi m as he had been evicted therefromon April 30, 1959. On
July 1 1, the Acconmpdation O ficer issued a notice to the
appel l ants to show cause why the room be not requisitioned
under the Act. The appellants showed cause and, by his
letter dated August 17, 1959, the Accommmodation O ficer
informed the appellants that on the evidence available to
him he had cone to the conclusion that it was a case of
suppressed vacancy. Against this order of the Acconmpdati on
O ficer the appellants appeal ed to the Governnent of Bonbay.
334
On  Septenber 10, 1959 the Governnment of Bonbay issued the
requisition order. It reads :

"Whereas. on inquiry it is found that the
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prem ses specified bel ow had becone vacant on

the 30th day of April, 1959.

Now, therefore, in exercise of the powers

conferred by clause (a) of sub-section (4) of

section 6 of the Bonbay Land Requisition Act,

1948 (Bom  XXXI'I'l of 1948), the CGovernnent of

Bonbay, is pleased to declare that the said

prem ses had becone vacant after 4th Decenber,

1947 and to requisition the said premses for

a public purpose, nanely, for housing a

honel ess person.

Prem ses
Room No. 26, 2nd Fl oor, Kutchi House etc.
By the order and in the name of the Governor
of Bonbay-
Sd/ -

Accomodati on Oificer.”
On Septenber 12, roomNo. 26 was allotted to K. A Nanbi ar
He was required to pay to the land-1ord on behalf of the
CGovernment, in advance, on or before the 10th day of every
nonth, conpensation at the rate of Rs. 20.68 per nonth in
respect of the premises andto send to the Controller of
Accommpdation a certificate of such paynent counter-signed
by the land-lord on or before the 15th day of each nonth.
The appel |l ants then addressed an application to the Revenue
M ni ster on Septenber 14, 1959. On Septenber 25, the Deputy
M ni ster of Revenue interviewed the representatives of the
appellants in the 'presence of K~ A Nanbiar and the
Control |l er of Accomodati on.
On Septenber 30, the appellants filed a petition in the H gh
Court of Bombay agai nst the State of Bonbay and the Accommmop-
dation Oficer, Bonmbay, praying inter alia for the issue of
a wit of rmandanus under art. 226 of the Constitution
agai nst the respondents directing themto cancel or withdraw
the orders of requisition and allotnment. The petition was
contested by the respondents. - The l'earned Single Judge who
heard the petit | ion held
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that room No. 26 cane within the definition of ~ 'prenises’
and that the requisition order was not nmala fide. The
contention to the effect that the appellants -had given
necessary intimation of vacancy by their letter dated May 3,
1959, was not pressed in view of the denial of the receipt
of any such notice by the Government. The other contention
about the requisition order being agai nst- the  pronounced
policy of the Governnent was rejected. The result was that
the appellants’ petition was di sni ssed.
The appellants then filed an appeal wunder the Letters
Pat ent . This appeal also failed. The appellate  Bench
agreed with the findings of the |earned single Judge on the
guestion of room No. 26 being ’'premises’ wthin t he
definition of that word in the Act and on the requisition
order being not made mala fide. The contention that ‘there
was no statutory vacancy in respect of room No. 26 which
could have been the subject matter of requisition by the
respondents was not pressed. It is against this order of
the appellate Bench of the High Court that this appeal has
been fil ed.
Besi des the two contentions urged before the H gh Court, it
has al so been contended for the appellants that the prenises
were not vacant as contenplated by the Act and that
therefore they could not have been requisitioned.
The requisition order is nade under s. 6(4) of the Act.
Sub-s- (1) of s. 6 reads

If any prenmises situate in an area specified
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by the State Governnent by notification in the
Oficial GCazette, are vacant on the date of
such notification and wherever any such
prem ses are vacant or become vacant after
such date by reason of the landlord, the
tenant or the subtenant, as the case may be,
ceasing to occupy the prem ses or by reason of
the release of the premises from requisition
or by reason of the premses being newy
erected or reconstructed or for any other
reason the landlord of such prenises shal
give intimation thereof in the prescribed form
to an officer authorised in this behalf by the
State Covernnent.”
Sub-s. (2) requires the landlord to give an intimation to
the State Governnent by registered post within 7 days of the
prem ses becone vacant or becom ng. avail abl e for
occupati on. Sub-s. (3) prohibits the landl ord without the
perm ssion of the State Government to |let, occupy or permt,
to be occupied such prem ses before giving the intinmation
and for a period of one nmonth from

2 Sup Cl/ 668
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the date on which the intimation is received by the State
Gover nrent . Sub-s. (4) reads

"Whether or not an intimation under sub-
section (1) is given and not wi t hst andi ng
anything contained in-'section5 the State
CGovernment may by order in witing-

(a) requisitionthe premses for any public
pur pose and may use or deal with prem ses, for
any such purpose in such nmanner-as may appear
to it to be expedient;.

Provided that where an order is to be nmade
under clause (a) requisitioning the prem ses
in respect of which no intimation is given by
the landlord, the State Government shall nake
such inquiry as it deenms fit and make a
declaration in the order that the prenises
were vacant or had become vacant, on or after
the date referred to in sub-section (1) and
such decl aration shall be conclusive evidence
that the premses, were or had so ~becone
vacant."

Sub-s. (5) provides for penalty for failure to
gi ve the necessary intimation required by sub-
s. (2). Explanation to s. 6 reads

"For the purposes of this section-

(a) prem ses, which are in the occupation of
the landlord, the tenant or the sub-tenant, as
the case nay be, shall be deened to be or
becone vacant when such | andl ord ceases to be
in occupation or when such tenant or  sub-
t enant ceases to be in occupation upon
term nation of his t enancy, evi ction
assi gnment or transfer in any other nanner of
his interest in the premises or otherw se
notw t hstandi ng any instrument or occupation
by any other person prior to the date when
such landlord tenant or sub-tenant so ceases
to be in occupation;

(b) prem ses newy erected or reconstructed
shall be deened to be or becone vacant unti
they are first occupied after such erection or
reconstruction.”
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It is true that the State Governnment can requisition
premses ,Only. ’'Premises is defined incl. (3) of S. 4.

The rel evant portion of the definition is

prem ses’ rmeans any building or part of a building let or
intended to be |let separately."”
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The contention for the appellants. is that the appellants
had sought and got decree for the ejectnent of P. S. Nanbiar
and KA Nanbiar inter alia on the ground that they
required the prem ses reasonably and bona fide for
occupation by themselves, a ground nentioned in s. 13 (1)
(g) of the Rent Act, that room No. 26 could not be said to
be intended to be let on the ejectnent of the Nanmbiars on

April 30, 1959 and therefore did not cone within the term
"prem ses’. The argunent is that the intention about the
letting of the building or part of it is not to be
determned once for all when it is let but is to be
determ ned on each occasion the part of the building falls
vacant. |If the sane intention exists then, the part of the

buil di ng will answer the definition of prem ses, but if such
an intention does not exist and the landlord intends to
occupy the building hinself or even does not intend to |Iet
it, the, building would not cone within the definition of
the, word 'premses’. W consider this  argument unsound.
I f accepted, the purpose of the Act will be nostly defeated.
Wiile the object of the Rent Act was to control the rent
payabl e by a tenant and his eviction fromthe prem ses, the
object of the Act was to requisition premses for naking
them available to the persons in need of acconmpdation.’
Both sections 5 and 6 enpower the State Governnent to
requisition land or premses for a public purpose. The
CGovernment has to have conplete control over-the buildings
from the tinme the requisition Act cane into force, so that
it could effectively neet the requirenments of the persons in
need of accommodation. Such a control has been given to the
CGovernment by the provisions of the Act.

The word 'prem ses’ neans, as already stated, any /building
or part of a building let or intended to be |let separately.
It has been urged for the appellant that the expression 'let
or intended to be let separately’ govern both the word
"building’ and the expression part of-a building . W are
of the view that this is not really so and that this
expression governs only the clause "part of a building
Intended to be |let separately’ cannot have any reasonable
neaning with. reference to a building. There is no question
of its being intended to be let separately. It is to be let
or not to be let. ’'Let O intended to be let separately’
can apply only tothe letting of a part of a building as
rightly a landlord of a building is not to be forced to |et
a, part of the building when he be in occupation of it. It
follows then that all buildings, irrespective of “the fact
whet her they were let or were intended to be let at the time
t he Act came into force canme wthin the expr essi on
"premises’ and therefore could be requisitioned by the
Government if the requirenents of
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SS. 5 and 6 were satisfied. |If the buildings come under the
control of the Government fromthe date of the enforcenent
of the Act, there is no reason why part of a building which
was |l et or which was intended to be |let separately on such a
date be not thereafter under the control of the Government

for the purposes of the Act. It would be inpracticable to
decide every tine a part of a building fell vacant, whether
the landlord intends or does not intend to let it. It

appears that the Act contenplated every building to be
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available for letting whenever it fell vacant be it in the
occupation of the tenant or of the landlord at the tinme the
Act canme into force, as sub-s. (1) of S. 6 -contenplates
prem ses beconi ng vacant after the date of the notification
by the State Government under that section by reason of the
l andl ord ceasing to occupy prem ses or by reason of the
rel ease of the premises fromrequisition. The prem ses on
the landlord s ceasing to occupy them becone vacant and
therefore subject to an order of requisition by the State
Gover nnment . So long as the landlord was occupying the
buil ding or part of a building, it would not cone within the
definition of 'premses’ if the argunent for the appellants
that the intention to let must be determined on each
occasion of a building or part of a building falling vacant.
The expression ’'premises’ in S. 6(1) of the Act clearly
contenplates buildings inthe occupation of the I|andlord,
bui | di ngs which were neither et nor could possibly be said
during ~the period of occupation to be intended to be Ilet.
W are therefore of the viewthat fromthe date of the
enforcenent of the Act, every building cones wthin the
expression_ 'premises’ andthat a part of a building cones
within the expression if it is let or if it is intended to,
be | et separately on that date. Room No. 26, which had been
let, was 'premises” within the meaning of that termin the
Act. The fact that the appellants got the Nanbiars ejected
from room No. 26 on the ground that ‘they thenselves
reasonably and bona fide required the prem ses for their use
and intended to occupy it, does not make room No. 26 cease
to be ’'Prem ses’

The second contention about the prem ses being not vacant
when requi sitioned has no force. There is no doubt that the
CGovernment can requisition prem ses which are vacant. Sub-
s. (2) of S. 6 requires the landlord to give notice of the
vacancy of the premises within a week of “its falling vacant.
If such notice is received and the Governnent requisitions
the building within a nonth of receiving the notice, no
guestion about the vacancy of the prem ses can arise for
determ nation.. If no such intimation is given by the
| andl ord. the, proviso to cl. (a) of sub-s. (4) of S 6
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requires the State Government to make such enquiry as it
deens fit and make a declaration in the order of requisition
itself that the prem ses were vacant or had becone, ~vacant
on or after the date of the notification under sub-s. (1) of
s. 6. Such a declaration is nmade concl usive evidence of the

prem ses being vacant or having becone vacant. Such a
declaration is nade in the requisition order dated Septenber
10, 1956 requisitioning the premises in suit. It is

therefore not open to the appellant to urge successfully
that the premises in suit did not beconme vacant or were not
vacant when the requisition order was passed.

It may be further mentioned that the prenises becanme  vacant
in view of sub-s. (1) of S. 6 and explanation to s. 6 when
the tenant ceased to occupy it due to eviction in execution
of the decree secured by the appellant. The prem ses becane
vacant on April 30, 1959. The act that the appellants
secured the weviction of P. S. Nanbiar and K A Nanbiar
inter alia on the ground that they required the, prenises
for their use, does not affect the question of the prem ses,
becom ng vacant on April 30. Even if the appellants had
actually occupied the premises after April 30, 1959, of
which there is no good evidence on record, the fact renmains
that the prem ses had becone vacant on the eviction of the
t enant . In view of these considerations, we reject the
second contenti on.
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The other contention is that the requisition order was nade
alia fide. There is no allegation that the State Governnent
is in any way interested in K A Nanmbiar in whose favour
the allotnment order was nade after the requisitioning of the
prem ses. Mala hides are alleged nerely on the ground that
the prem ses were requisitioned for allotting themto, K A
Nanmbi ar who had illegally occupied themwhen P. S. Nanbiar
ceased to occupy them had not paid the rent to the
| andl ords-appel |l ants, took various steps to delay t he
execution of the decree for ejectnent secured by the
| andl or ds- appel | ants and applied to the Accomodat i on
Oficer for allotnent of the, house on the day follow ng the
ej ect ment. These circunstances, do not, in law, nake the
requisition order nala fide when the order was not nade on
account of any aninus against the appellants or for a
purpose for which requisition could not have been made.
Sub-s. (4) of s. 6-enpowers the State Government to requisi-
tion premses for a public purpose. It has, been held that
requi sitioning the prem ses for allotnment to a person who is
honel ess " i.e., who has no prenmises to occupy, would be
requi sitioning for a

340

public purpose, vide The State of Bonbay v. Bhanji Minji (1)
where this, Court said at p. 785

"I'f therefore a vacancy is allotted to a person who is in
fact housel ess, the purpose is fulfilled."

It may not appear very right, on grounds of - sentinment and
propriety, that a ‘tenant who has not behaved properly
towards the landlord and had been remiss in his duties as a
reasonabl e tenant be allotted the sane prem ses after he had
been evicted in execution of a decree passed by a Court of
law i n pursuance of the practice that the first informant of
the existence of a suppressed vacancy would be ‘allotted
those premi ses but allotnent to such a person is not agai nst
the law. One homel ess person is, as good as anot her. The
conditions of allotment of requisitioned prem ses ensure
that the | andlord would not be put to any further trouble so
far as the collection of rent is concerned.

Section 8B of the Act empowers the State Governnent to
realise the dues which the allottee has topay ~and has
failed to pay as arrears of |and revenue. The  al | ot nent
order, Exhibit J, dated Septenber 12, 1959, required the
allottee to deposit a certain sumby way of security for the
due observance of the terns and conditions subject to which
the allotnment was nade. It also required the allottee to
pay to the landlord in advance, on or before the 10th day of
every nmonth, conpensation at the rate of Rs. 20.68 per nonth
in respect of the premises. The allotnment order is subject
to some other conditions also which, in the ultimte
anal ysis, enures to the benefit of the |andl ord.

It has been urged that 'honel ess person’ does not- include
one who has been evicted on the ground that the Ilandlord
requires the prem ses for his own use and occupation as the
decree for ejectnment on such a ground can be passed only if

the Court is satisfied that having regard to t he
circunstances of the case, including the question whether
ot her reasonable acconmodation will be available for the

[ andl ord or the tenant, greater hardship would not be caused
by passing the decree than by refusing to pass it.

Section 1 3 (1) (g) of the Rent Act entitles. the Iandlord
to recover possession of the premses if the Court is
satisfied that the prem ses are reasonably and bona fide
required by the landlord for occupation by himself or by any
person for whose benefit the premises are held or where the
landlord is a trustee of a public
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charitable trust that the prenises are required for

occupation for the purposes of the trust. It is open to

doubt whet her a trusteelandlord, as t he plaintiffs-
appel lants are, can be said to require the premses for,
occupation for hinself. The first part of s. 1 3 ( 1) (9)
appears to contenplate persons who receive or are entitled
to receive rents on their own account and not to persons who

receive or are entitled to receive rents as a trustee. A
trustee-landl ord can require the prem ses under s. 13(1)(Q)
for occupation for purposes of the trust. The trustee-

| andl ord hinsel f need not be a honel ess person. No occasion
arose in the ejectnment suit for the Court to determne
whet her reasonable acconmmodation was available for the
tenant and whet her greater hardship would be caused to the
landlord if no ejectnent be ordered as the suit was
uncont est ed.

The provisions of s. 13 (2A) of the, Rent Act show that the
needs of the arned forces of the Union or their famlies get
precedence over the needs of the landlord. The needs of the
landl ord therefore are not such a controlling factor as to
over-ride the provisions of the Act if the requisition of
the premses in suit cones within them  Requisition under
the Act is for a/'public purpose and there seens to be no
good reason why the needs of the landlord be not deened
subservient to the requirenents of public purpose as judged
by the State Government.

Anot her ground for the non-applicability of the Act to such
ej ected person, is urged on the basis of the provisions of
s. 17 of the Rent Act.  Sub-s. (1) of s. 17 enpowers the
Court to order the landlord to reallot the prem ses to the
tenant who had been evicted therefromin case the landlord
does not occupy the prenises within a period of one nonth or
if the landlord reallots the prenises to another person
within a year of the tenant’s eviction. The Court has a
di scretion to pass such an order ‘on the application of the
tenant . If the Act provides by s. 6 that the  landlord
cannot occupy the prem ses which had beconme vacant on the
eviction of the tenant within a nonth of the receipt of the
intimati on of vacancy by the State Government, there is no
conflict between that provision and the discretionary power
vested in the Court under sub-s. (1) of s. 17. The Court,
undoubt edl y, cannot exerci se such a discretionary power when
anot her enactnment by its [|anguage provides for t he
 andl ord’ s not occupying the premi ses for a period in excess
of a month. Under sub-s. (2) of s. 17, a landlord is liable
to conviction if he keeps prem ses unoccupied w thout
reasonable cause or if he fails to conply with  the  order
passed under sub-s. (1) of s. 17. No question of conviction
in
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the latter circunstances arises if as indicated earlier the
Court will not pass an order of re-allotnment to the evicted

tenant in case the prem ses are subject to the provisions of
s. 6 of the Act. The nonoccupation of the premises wthin
one nmonth of the ejection of the tenant on the ground that
the premses are situate in an area covered by the
notification under S. 6(1) of the Act will be non, occupation
of the prem ses for reasonable cause and therefore there can
be no. occasion for a conviction on the ground that the pre-
nm ses were kept unoccupied within a period of one nonth from
the date of recovery of possession

We do not therefore consider that there is any real conflict
bet ween the provisions of s. 6 of the Act and the provisions
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of ss., 13 or 17 of the Rent Act.

It is also to be noticed that the Act was enacted | ater than
the Rent Act. The legislature is presuned to know the
provisions of the Rent Act. It did not make an exception
fromrequisition with respect to prem ses becom ng vacant on
the eviction of a tenant on the ground nentioned in S. 1 3 (
1) (g) of the Rent Act. On the contrary, not only sub-s.
(1) of S. 6 speaks of the vacancy of the premises on a
tenant ceasing to occupy them but the Explanation to S. 6
clearly states that the prem ses which are in the occupation
of a tenant shall be deened to becone vacant when such
tenant ceases to be in occupation by eviction. An exception
could have been made in case of evictions for a particular
reason, such as in cl. (g) of sub-s. (1) of s. 13 of the
Act. The | egislature made no such exception

The fields of operation, of the two Acts, the Rent Act and
the Act, are different. The Rent Act deals wth the
guestion “arising between the llandlord and the tenant on
account of the incidents of tenancy, while the Act deals
with the necessities of a public purpose as determ ned by
Government _in~ a particular area for which a notification
under sub-s. (1) of S. 6 has been issued, keeping in mnd
the interests of the land-lord al so.

The Civil Court, i'n deciding a suit for. eviction, sinply
takes into consideration the needs of the landlord vis-a-vis
the tenant and the grounds of eviction.” It does not take
into consideration the requirenents of -any public purpose.
It adjudicates between the rights of the |andlord and the
tenant in accordance with the statutory provisions of the
Rent Act. The State Governnent, on the other hand, when
considering the question of ~requisitioning the  preni ses
under sub-s. (4) of S. 6 does not consider such matters
343

but considers only whether the purpose for which it is to
requisition the prem ses is a public purpose or not. |If it
is satisfied that it requires the premises for a public
purpose, it has not to consider the considerations affecting
the I andl ord except when the | andl ord applies for pernission
under s. 6(3) of the Act. It has certainly no occasion to
consider the interests of the tenant as the prem ses can be
requi sitioned only when they are vacant or are deened vacant
in view of sonebody occupying it in contravention of the
provisions of the Act. If the Government happens to
requi sition the prenises for the person who had been evicted
therefrom in execution of a decree of a civil Court, it do-
is not nean that the Governnment is not respecting the decree
of the Court and is acting against public interest or the
interests of adm nistration of justice.

To hold that the benefit of the Act cannot be given to
persons evicted on the ground that the landlord required the
prem ses for his use would not only deprive the  evicted
person from getting the premses allotted to hinself but
woul d al so deprive many other honel ess persons besides sone
special class of persons allotments to whom would clearly
cone within public purpose. Merely because there is a
possibility of the evicted person getting allotted the
prem ses he had been evicted from does not appear to us to
be good reason for holding that the provisions of s. 6 of
the Act do not apply to the requisitioning of prem ses when
the prem ses became vacant on the eviction of a tenant by a
Cvil Court on the ground that the landlord required the
prem ses for his own use.

K. A. Nanbiar is no. party to these proceedings and this
should also prove fatal to the wit petition by the
appel l ants when the appellants seek the quashing of the
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order of requisition and the order of allotnment to K A

Nanbi ar .

We therefore agree with the High Court that the requisition
order cannot be said to be nala fide. The result wll be
that the appeal fails and is disnmssed with costs.

ORDER
In accordance with the opinion of the mapjority the appeal is
di sm ssed with costs.
344




