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CASE NO.:
Appeal (civil) 9688-9699 of 2003

PETI TI ONER
Punj ab & Sind Bank

RESPONDENT:
Al | ahabad Bank & Anr

DATE OF JUDGVENT: 28/03/2006

BENCH
ARI JI T PASAYAT & TARUN CHATTERIJEE

JUDGVENT:
JUDGMENT

ARI JI T PASAYAT, J.

Chal | enge in these appeals is to the judgnent delivered

by a Division Bench of ‘the Calcutta H gh Court, in an appea
filed by the appellant, the defendant in the suit filed by
respondent no. 1-Bank. Learned Single Judge in the said suit
hel d that there was no need to adopt procedure  indicated by
this Court in Gl and Natural Gas Comm ssion and Anr. v.
Col l ector of Central Excise (1992 Supp. (2) SCC 432)
(described hereinafter case as ONGC \ 026l Case ). The Division
Bench affirmed the view of |earned Single Judge. The
correctness of the view expressed by the | earned Single Judge
and the Division Bench forns the subject-matter of chall enge
in this appeal

The suit was filed by the respondent no. 1l-Bank agai nst
the appel |l ant-Bank along with 11 other defendants with the
foll owi ng prayers: -

(a) Decl aration that the Banker’s cheque copy
wher eof is annexed Marked A hereto is void

and not binding on the plaintiff.

(b) Decree of Rs.5,62,66,671/- against the
def endants jointly and/or severally and/or

such of them for such ampbunt as this Hon ble
Court may deem fit and proper

(c) Decree of Rs.5,62,66,671/- against the

def endant no.1 together with interest.

(d) Interest including interiminterest as clained
in paragraph 29;

(e) Recei ver;

(f) Cost s;

(9) Further any other reliefs.

An application was filed by the appell ant-Bank for
di smissal of the suit on the ground that the nodalities
indicated in ONGC-1 case (supra) were not followed. Learned
Si ngl e Judge held that the decision has to be read in the
cont ext which was passed. This Court never intended to
extinguish the right to sue. Intention was to avoid litigation
when the parties are governnment or its undertakings.

The order was chal |l enged before the Division Bench
which, inter-alia, upheld view of |earned Single Judge with
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sone additional reasons. W shall deal with the reasoning in
detail later.

The view in ONGC-1 case (supra) was further el aborated
in Gl and Natural Gas Commission v. C.C E. 1995 (Supp.) 4
SCC 541) (For sake of convenience described as ONGC-11). It
was noted in Gl and Natural Gas Conmission v. C. CE
(2004(6) SCC 437) (for convenience described as ONGC-111)
that some doubts and problens arose in the working out of
the arrangenents in terns of the order of this Court dated
11.10. 1991 ONGC-11 case (supra). It was noted in ONGC-I11
case (supra) as follows:

"There are sonme doubts and probl ens that

have arisen in the working out of these
arrangenents which require to be clarified and
some creases ironed out. Some doubts persist

as to the precise inport and inplications of the
words "and recourseto litigation should be
avoided". It is clear that the order of this
Court is not to the effect that V026 nor can that be
done \ 026 so far as the Unionof India and its
statutory corporations are concerned, their
statutory remedi es are effaced. Indeed, the

pur pose of the constitution of the High-

powered Conmittee was not to take away

those renedies. The relevant portion of the
order reads: (SCC pp. 541-42 para 3)

" 3. W direct that the Covernnent
of India shall set up a conmittee
consi sting of representatives from
the Mnistry of Industry, the Bureau
of Public Enterprises and the

M nistry of Law, to nonitor disputes
between Mnistry and Mnistry of

the CGovernment of India, Mnistry
and public sector undertakings of

the Government of India and public
sector undertakings in between
thensel ves to ensure that no
litigation cones to court or to a
tribunal wthout the matter having
been first exani ned by the

Committee and its clearance for
litigation. The Governnent nay

i nclude a representative of the

M nistry concerned in a specific case
and one fromthe Mnistry of

Fi nance in the Comrittee. Senior

of ficers only should be nomi nated so
that the Conmittee would function
with status, control and discipline.”

It is abundantly clear that the nachinery
contenplated is only to ensure that no
l[itigation cones to court without the parties
havi ng had an opportunity of conciliation
before an in-house committee."

The matter was again exam ned in the case of Chief
Conservator of Forest v. Collector (2003(3) SCC 472). In Para
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14 and 15 it was noted as foll ows:

"Under the schene of the Constitution, Article
131 confers original jurisdiction on the
Supreme Court in regard to a di spute between
two States of the Union of India or between

one or nore States and the Union of India. It
was not contenplated by the framers of the
Constitution or the C.P.C. that two

departrments of a State or the Union of India
will fight alitigation in a court of law It is
neit her appropriate nor perm ssible for two
departnments of a State or the Union of India to
fight litigation in a court of law [|ndeed, such a
course cannot but be detrinmental to the public
interest as it also entails avoi dabl e wast age of
public nmoney and time. Various departnents

of the Government are-its |inbs and, therefore
they nust ‘act in co-ordination and not in
confrontation. Filing of a wit petition by one
depart nment against the other by invoking the
extraordi nary jurisdiction of the H gh Court is
not only against the propriety and polity as it
smacks of indiscipline but is also contrary to
the basic concept of |aw which requires that
for suing or being sued, there nust be either a
natural or a juristic person. The States/ Union
of India nust evolve a nechanismto set at rest
all inter-departnmental controversies at the

| evel of the Government and such matters

shoul d not be carried to a court of law for
resol ution of the controversy. In the case of

di sput es between public sector undertakings

and Union of India, this Court in Gl and

Nat ural Gas Comm ssion v. Collector of

Central Excise (1992 Suppl. (2) SCC432)

cal l ed upon the Cabinet Secretary to handle
such matters. In G| and Natural Gas

Conmi ssion & Anr. v. Collector of Centra

Exci se (1995 Suppl. (4) SCC 541), this Court
directed the Central CGovernment to set up a
Conmittee consisting of representatives from
the Mnistry of Industry, the Bureau of Public
Enterprises and the Mnistry of Law, to

noni tor di spute between Mnistry and M nistry
of the Government of India, Mnistry and

public sector undertakings of the Governmnent

of India and public sector undertakings in

bet ween t hensel ves, to ensure that no
litigation cones to court or to a Tribuna

wi thout the matter having been first exam ned
by the Cormittee and its cl earance for
[itigation. The Government may include a
representative of the Mnistry concerned in a
specific case and one fromthe Mnistry of
Finance in the Comnittee. Senior officers only
shoul d be noninated so that the Conmittee

woul d function with status, control and

di sci pline.

The facts of this appeal, noticed above,
nmake out a strong case that there is felt need
of setting up of simlar conmittees by the State
Covernment al so to resolve the controversy
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ari sing between various departnents of the
State or the State and any of its undertakings.
It would be appropriate for the State
Governnents to set up a Conmittee consisting
of the Chief Secretary of the State, the
Secretaries of the concerned departnents, the
Secretary of Law and where financia
conmtnments are involved, the Secretary of

Fi nance. The deci sion taken by such a

comm ttee shall be binding on all the
departments concerned and shall be the stand
of the Government. "

The directions as noted above were quoted in Mahanagar
Tel ephone Nigam Ltd. v. Chairman, Central Board, Direct
Taxes and anot her (2004(6) SCC 431) and were adopted in
paragraph 8. It was noted as follows:

"Undoubt edly, the right to enforce a right
in a court of |aw cannot be effaced. However, it
must be renmenbered that courts are
overburdened with a | arge nunber of cases.

The majority of such cases pertain to
Covernent Departnents and/or public sector
undertakings. As is stated in Chief

Conservator of Forests’ case [2003] 3 SCC 472
it was not contenplated by the franers of the
Constitution or the Cvil Procedure Code that
two departments of a State or Union of India
and/ or a departnent of the CGovernnent and a
public sector undertaking fight a litigation ina
court of law. Such a course is detrinental to
public interest as it entails avoi dabl e wast age
of public nmoney and tine. These are all [Iinbs
of the Government and nmust act in co-

ordi nation and not confrontation. The

mechani smset up by this court is not, as
suggested by M. Andhyarujina, only to
conciliate between Governnent Departnents.

It is also set up for purposes of ensuring that
frivol ous disputes do not come before courts

wi t hout cl earance fromthe H gh Powered
Conmittee. If it can, the H gh Powered
Conmittee will resolve the dispute. If the

di spute is not resolved the Comrittee would
undoubt edly give cl earance. However, there
could also be frivolous litigation proposed by a
department of the Governnment or a public

sector undertaking. This could be prevented by
the H gh Powered Committee. In such cases

there is no question of resolving the dispute.
The Conmittee only has to refuse permi ssion

to litigate. No right of the Departnent/public
sector undertaking is affected in such a case.
The litigation being of a frivolous nature nust
not be brought to court. To be renenbered

that in alnmost all cases one or the other party
will not be happy with the decision of the High
Powered Conmittee. The dissatisfied party wll
always claimthat its rights are affected, when
in fact, no right is affected. The Committee is
constituted of highly placed officers of the
Government, who do not have an interest in

the dispute, it is thus expected that their
decision will be fair and honest. Even if the
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Depart ment/ public sector undertaking finds

the deci si on unpal at abl e, discipline requires
that they abide by it. O herw se the whole
purpose of this exercise will be |lost and every
party agai nst whomthe decision is given wll
claimthat they have been wonged and that
their rights are affected. This should not be
all oned to be done."

The ONGC | to Il cases (supra), Chief Conservator’s case
(supra) and Mahanagar Tel ephone’s case (supra) deal wth
di sputes relating to Central Governnment, State Governnent
and Public Sector Undertakings. They have no application to
the facts of these cases as the Hi gh Court has not indicated
any reason for its abrupt conclusion that the wit petitioners
are Public Sector Undertakings. In the absence of a factua
determ nation in'that regard, the decisions can have no
application.

These aspects were recently highlighted in U P.S. E B
and Anr. v. Sant Kabir Sahakari Katai MIls Ltd. (2005 (7) SCC
576).

The Division Bench of the Hi gh Court did not adopt the
nodalities indicated by this Court in the various decisions
referred to above with the follow ng reasoning:

"M. Mtra supported the judgment of the

Hon’ ble M. Justice Dilip Kumar Seth delivered
in the court below and, with respect; we do not
find anything to differ fromH s Lordship’s
views in this matter. W would, however, have
to add only one point thereto which we

consi der to be the deciding factor.

The respondent/plaintiff (here has all eged
that the Punjab & Sind Bank (no doubt
vi cariously, and because of persons working of
the Bank) acted fraudulently, or at | east
negligently, and sent for clearing a cheque
whi ch was worthl ess, and thus brought into
circulation Rs.3.10 crore which shoul d not
have been brought into circulation at all

These al |l egati ons have not yet been
pronounced upon by any Cvil Court.

If the above decision of the Governnent
Conmittee for settlenent of disputes is
bi nding on the Hi gh Court, then and in that
event, the H gh Court is not entitled to try the
suit, and rmust exonerate the Punjab & Sind
Bank (and therefore indirectly all its then
concer ned enpl oyees) of both fraud and
negl i gence.

M. Chatterjee subnmitted that one is not
renmedy | ess, and in case the decision is not
reasonable, it could be challenged in
appropriate wit proceedings.

But the point which falls for decision is,
can a CGovernment Conmittee, which is only a
part of the administrative machinery of the
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Union of India, stop by its admnistrative
deci sion, the judicial process of adjudication
which is the job of that wi ng of the Union of

I ndia, which is known as the judiciary.

We are of the opinion that the dicta in the
ONGC' s case, if given their interned neaning,
woul d, have the above effect, of inpeding the
judicial process by having recourse to decision
of an administrative body, as the first and
per manent deci di ng body.

We are of the opinion, and we say this

with the greatest of respect, which is at our
comand, that this is wholly unconstitutional
It is not necessary to enlarge on a matter so
fundanent al because the separation of the

| egi sl ature, thejudiciary and the executive is
nore basis than anything else in our
Constitution as it stands today. W are
accordi ngly of-the opinion, and this is again
said with as much respect before, that the
decision in the ONGC s case is itself of an
adm ni strative nature and has to force to
emascul ate the judiciary."

(Underlined for enphasis)

To say the | east the view expressed by the Division Bench

of the H gh Court is confusing and patently shows that the
ratio of the various decisions has not been understood in the
proper perspective. To say that the decisionin the ONGCI
case (supra) was of an adm nistrative nature though a judicia
order shows non-application of mnd. Any order passed in a
judicial proceeding, (nuch |ess an order passed by this Court)
can by no stretch of imagination bedescribed as one of
"adm ni strative nature".

In the circunstances we set aside the judgnent of the

Di vi sion Bench, remt the nmatter to the H gh Court for fresh
consi deration keeping in view the nodalities and principles set
out by this Court in the various decisions referred to above.

Appeal is allowed to the aforesaid extent with no order as
to costs.




