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RAJENDRA BABU, J.:

Respondent No.1 was hol'ding a rank of Brigadier in Indian Arny
havi ng been conm ssioned in the service on June 13, 1963 in the
Regi ment of Artillery. |In the 1965 Indo-Pak war, he was fighting in a
theatre on the western front in which he sustained serious injuries to
various parts of his body and ultimately his right armand the |eft index
finger had to be amputated | ater-on. By international nedical standards,
he was classified as having 90% di sability. But on account of the policy
adopted by the Governnent of India all officers who had sustained such
injuries or battle casualty officers should be retained in service to avoid
denoral i sation by sending out young di sabled officers from service.
However, that was only a poor consolation for no other relaxation was
provided to themfor promotion in service or conpensation for the
disability. Such officers had to conpete wth abl e-bodied officers to get
their future pronotions notw thstanding of the injuries sustained by
t hem

For the period between Septenber 1990 to August 1991, ACRs of

respondent No.1 were recorded by respondent No.2 but the adverse

conmments made by hi m and non-approval of the pronotion to the rank

of Major Ceneral in the selection board to be held in October 1994 was
set aside on appeal and for another period from Septenber 1991 to June
1992, the Chief of the Army Staff granted a limited relief of expunging of
those entries which had 5-point awarded in the rel evant colum by the
intimating officer and there is no need to grant any further-interviewin
regard to the same and thus he becane eligible for consideration to the
post of Major CGeneral. He filed a wit petition challenging the adverse
entries made in the ACRs for the latter period.

In that wit petition, second grievance nade by respondent No.1 is

that in the selection board held in April 1995, he was enpanelled but he
was not actually or physically pronoted to the rank of Mjor General and
he was due to retire on Decenber 31, 1995 in the rank of Brigadier. In
ot her words, inasnuch as he has been approved for pronotion to the

rank of Major General in the second selection board along w th another
of ficer who picked up the rank of Major Ceneral by the tinme the wit
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petition was filed, respondent No.1l was not able to do so as no vacancy
of Major General was available in the ACC and, therefore, he had to
retire as a Brigadier on Decenber 31, 1995 without availing the benefits
and consequences of his approval for pronotion as Major Ceneral.

However, it must be noticed that an interimorder was passed by the

H gh Court on 19.12.1993 that respondent No.1l shall not retire from
service despite his inmpendi ng superannuati on which stood affirnmed on
appeal subject to slight nodification in regard to posting. The resultant
position is that respondent No.1 continued to be in service even though
in the rank of Brigadier despite having reached the age of
superannuation in that rank on Decenber 31, 1995. However, the High
Court exam ned the original ACRs of the two relevant years as had been
recorded by respondent No.2 and noticed that in respect of the first ACRs
all the entries recorded by himstood expunged and i nsofar as the second
entry is concerned, he had been graded by giving himthe three marks.

On this aspect of the matter, the |earned Single Judge of the H gh Court
stated that the superior officers have found respondent No.1l to be of

out st andi ng and exceptional em nence and did not approve the attitude

of respondent ‘No.2 in under-rating and under-m ning himand grading
him | ower in ACRs. However, the Hi gh Court found that the ACRs

recorded by respondent No.2 would not nmean that they are subjective,

bi ased and prejudicial assessment and the Chief of the Arny Staff gave
limted relief to himregarding the second ACRwith the result that the
entries in the second ACR cane to be considered by the selection board
when respondent No.1 was first considered for pronotion in Cctober

1994. However, ultimately, the H gh Court found that on account of the
fact that respondent No.1ls nane stood approved in April, 1995 he was
not inclined to disturb the finding of the selection board held in Cctober
1994 merely on the ground that respondent No.1ls second ACR was

before the sel ection board entries wherein are recorded by respondent
No. 2 though not fully supporting himand in spite of which his case was
consi dered and he was approved for enpanelnent. |In that view of the
matter, to disturb the proceedings inwhich four other officers had been
approved woul d cause great prejudice and hardship to them especially
when respondent No.1 hinmsel f “has now been approved for new

pronoti on.

In that background, the |earned Single Judge did not consider it fit

to disturb the ACRs recorded. Against that part of the order, a separate
SLP has been filed by respondent No.1l in SLP(C) No.20345/96, on which
noti ce has been issued and tagged on to the present appeal: In view of
the fact the notings nade in ACRS have not affected himand as rightly
noti ced by the Hi gh Court, he having been held to be fit for pronotion to
the rank of Major Ceneral, we do not think it is necessary to open up the
ol d wounds to exam ne as to how they occurred as the sanme would also
cause di sturbance to many other events that have taken place. /In that
view of the matter, we decline to exercise our jurisdiction under Article
136 of the Constitution and refuse to grant |eave to appeal and reject this
SLP.

So far as the second aspect of the matter is concerned, the Hi gh

Court rightly noticed that the pronotion of respondent. No.1 as Mjor
General would depend on the availability of the vacancies before
Decenmber 31, 1995 when he was to retire on superannuation inthe rank
of Brigadier. |If respondent No.1l was pronoted as Major General before
Decenmber 31, 1995 his service tenure woul d have been extended by two
nore years. Therefore, the entire case turns upon the question whether
any vacancy was available as on the date he retired as Brigadier. The
Hi gh Court, on this aspect of the matter, enbarked upon an investigation
as to the nunber of vacancies of Mijor Generals that were available in
the various branches of the Arnmy. After exam ning the various
statenments and records that had been produced before the Hi gh Court
took the view that there was sonme mi sunderstanding on the part of the
officers in the interpretation of the communi cati on dated August 25,
1992 read with the Government of India, Mnistry of Defences resolution
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dated 27.3.1991. According to the |learned Single Judge the two natters
adverted in the two comuni cations pertain to different areas and both
wer e i ndependent of each other, nmixing up of the nmenbership of SSDC
and linking it with the unspecified vacancy as created by the

conmuni cati on dated 25.8.1992 was an act which unnecessarily

deprived the ACC of one vacancy and created confusion regarding the
actual nunber of vacancies available in the ACC. It is because of this
m sunder st andi ng respondent No.1 becanme a victim Respondent No.1
averred that on March 27, 1991, SSDC was created by the Governnent

of India and only a Major Ceneral from Arnmy O dinance Corp had

remained its nenber. |If it has been an unspecified vacancy this
appoi nt nent woul d have been shared by a Major General by any other

Corp Arns particularly ASC, who has to share in unspecified vacancy

was with ACC upto Cctober/Novenber, 1993. That is with effect from
Decenmber 1, 1994, this vacancy had to be released in favour of the AOC
but till date the sane has not been done with the object of depriving him
of that chance. They have pointed out that the ACC renmi ned w t hout
unspeci fied vacancy when its turn cane on 31.12.1994 and such
appoi nt nent had been held by a Major General of Engineers w thout any
right or claimon the same. This stand has been stoutly denied by the
appel | ants before us. It has been pointed that the Union of India had
produced the position as available in August 1992 and as on the date
when the matter was dealt with by the H gh Court which are as under

August 1992

As on Date

1. Prem Sagar,

ADG Org. Arny HQ [UNSPEC FI ED]

2. Maj. Genl. S. K Bhatnagar
ADG CS (CN&A), Arny HQ [ SPECI FI ED]

3. Maj. Genl. Mhinder Singh
ADG CS (CV), Arny HQ [ SPECI FI ED]

4. Maj. Cenl. S.K Chopra
ADG CS (TS) [SPECI FI ED] Arny HQ

5. Maj. Genl. S. Vermm
MG ACC, Sout hern Command
[ SPECI FI ED]

6. Maj. Genl.G Mtra
MG ACC, Eastern Conmmand
[ SPECI FI ED]

7. Maj. Genl. S. Talwar
MG ACC, Western Conmand
[ SPECI FI ED]

1. Mpj. Genl. B.N Rao
ADG OS (CN&A), Arny HQ [ SPECI FI ED|

2. Myj. Genl. T.J.S.GII
ADG OS (CV), Arny HQ [ SPECI FI ED]

3. Maj. Genl. Y.S. Teja
ADG OS (TS) [SPECI FIED] Army HQ

4. Maj. CGenl. M5 Bhinder
MG ACC, Sout hern Command
[ SPECI FI ED]

5. Maj. Genl.DD Ghoshal
MG ACC, Eastern Conmand
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[ SPECI FI ED]

6. Maj. Genl. R Mehta
MG ACC, Western Conmand
[ SPECI FI ED]

7. Maj. Genl.V.K Sareen
MG ACC, Central Comand
[ SPECI FI ED]

8. Maj. Cenl.V.L. Vohra, M5 ACC,
Nort hern Command [ SPECI FI ED]

9. Maj. Genl.Vijay Lall, Menber, SSSDC
[ UNSPECI FI ED]

10. Maj . Gen. AC Sharma, Dy. Condt. & Cl,
CWM [ SPECI FI ED]

The vacancies in the rank of “Maj or General anong vari ous
Arms/ Services is approved by the Chief of the Arny Staff |ike cadre
strength of each arns/service, conmbat and service requirements or
condi tions. Deputational -appoi ntments/ex-cadre appoi ntnents are,
therefore, calcul ated agai nst the authorisation nmade for each service in
order that rational allocation of vacancies are made. In addition, the
Army OFficers while on ex-cadre post or on deputation continue to hold
alternative appointnent in the Arny Cadre, which is directly related to
their age of retirenent and they have to be absorbed in Arny
appoi ntnment i nmedi ately on reversion. As per the allocation of
vacanci es authorised by the Arnmy Headquarter |etter dated August 25,
1992, one unspecified appointnment rotates alternatively between ASO
and ACC and because of organisational interest and suitability, one
speci fi ed appoi ntnent of Major CGeneral, nanely, nenbers of SSDC was
elected in July 1991. This organi sation has been created tenporarily for
speci fic purpose and woul d cease to be effective on 31.3.1996. Thus, the
vacancy of the Menber at SSC was held by Major General Vijay Lall
whi ch was unspecified vacancy authorised for ACC and no ot her
unspeci fi ed vacancy was due for ACC and, therefore, in terns of para
7(a) of the Arny HQ letter dated 25.8.1992 which specifically provided
the first year with effect fromthe date of issue of this letter will be treated
as organisation period to cater for adopting the changes envi saged due to
i npl enentation of new allotnents. Thereafter, the additional unspecified
vacancy held as on 25.8.1992 by Mjor CGeneral Prem Sagar ceased to
exi st on 26.11.1993. The said organisation period itself ended on
26.11.1993. Thereafter AOC continued to hold one unspecified vacancy,
that is, Menber, SSDC, as authorised in Army HQ l'etter dated
25.8.1992. Thus the High Court in the matter of cal cul ati on added a
vacancy which was not avail able and, therefore, gave a direction to the
appel l ants to pronote respondent No.1l to the rank of Maj or Genera
agai nst any avail able vacancy in the Arnmy notw thstanding the fact that
he belongs to AOCC or to create a vacancy if none exists and to keep in
service until he is promoted as Major General and actually picks up the
rank.

Al'l these directions could have been given only if vacancy position
had been correctly understood by the H gh Court. That havi ng not
understood correctly as explained by us, we find the order made by the
H gh Court cannot be sustained. The sane shall stand set aside to the
extent indicated above. In other aspects in so far as the denial of the
cl ai m made by respondent No.1l is concerned, the order nade by the
Hi gh Court is nmmintained. Thus respondent No.1 having failed on the
two clains nade by himhis wit petition in the H gh Court shall stand
di sm ssed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 5

Thi s appeal is allowed accordingly. No costs.

R
[ S. RAJENDRA BABU ]

NN B
[ SH VARAJ V. PATI L]
AUGUST 29, 2001.




