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ACT:
Code of Cvil Procedure, (Act V of 1908), 1908--Order
XXI, Rule 64--Scope of--Meaning of the words "as nay seem
necessary to satisfy the decree”

HEADNOTE:

Oder XXI Rule 64 of the C.P.C.-lays down that "any
court executing a decree may order that. any property
attached by it and liable to sale or such portion thereof
as nmay seem necessary to satisfy the decree, shall be sold
and that the proceeds of such sale, or a sufficient portion
thereof shall be paid to the party entitled under the decree
to receive the sane."

The 5th respondent/decree-holder, S.P.R Reddy obtained
two decrees against the Judgnent-debtor Pujari Subbarayudu
intw suits viz.; US 15 of 1949 and O S. 19 of 1953. He
filed execution proceedings No. 24 of 1953 in the tria
Court for selling the properties belonging tothe judgnent-
debtor in Devanoor and CGudi padu villages in order to satis-
fy the decree in US. 15 of 1949. He  also applied for
permission to bid at the auction sale. In the auction sale
held on March 2, 1955, the 5th respondent purchased the
ands situated in village Devanoor for a sum of Rs.
16, 880/ -. Despite the fact that the sale proceeds of the
lands in village Devanoor alone was sufficient to satisfy
the decretal amount nmentioned in the warrant of sale and the
procl amation of sale viz.; Rs. 16,715.50, The Court proceed-

ed to sell the properties of the judgnent-debtor in
village Gudipadu which fetched Rs. 12,500/- and which were
purchased by the appellant auction-purchaser. The judg-

nent-debtor filed an application on March 31, 1955 to set
aside the sale contending, inter alia, that once the sale of
the properties in village Devanoor was sufficient to satis-
fy the anpbunt nmentioned in the sale proclamation, the Court
shoul d have stopped the sale as required by the nandatory
provisions of Oder XXI Rule 64 of the C. P.C The Tria
Court rejected the said application; whereupon the decree-
hol der on April 20, 1955 obtained an order fromthe court
for rateable distribution of the sale proceeds. |In appea
the Hi gh Court accepted the plea of the judgment-debtor
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regardi ng non-conpliance with the provisions of O XXl Rule
64 C.P.C. and set aside the sale with respect to the proper-
ties situated in village Gudi padu

Di smissing the appeal by certificate the Court,

HELD: (1) The High Court rightly held that as the sale
of the properties in village Devanoor fetched an anount
nmentioned in the sale warrant. the Executing Court was not
justified in proceeding with the sale of the properties in
vil |l age Gudi padu and shoul d have stopped the sale. [694 F]

(2) The logical corollary which flows fromO XXI Rule 64
of the Code is that where the ampunt specified in the proc-
amation of sale for the recovery of which the sale was
ordered is realised by sale of certain itens, the sale of
further itens should be stopped. [695 C D

(3) Under Order XXI Rule 64, the Executing Court derives
jurisdiction to sell properties attached only to the point
at which the decree is fully satisfied. The words "necessary
to satisfy the decree"” clearly indicate that no s,de can
be nmentioned in the sale proclamation and is sufficient to
satisfy the decree, no allowed beyond the decretal anount
nmentioned in the sale proclamation. 1In other words. where
the sale fetches a price equal to or higher than the anount
further sale should be held and the court should stop at
that stage. [695 E-F]

(4) In'thefacts and circunstances of the present case,
there being nothing to show that  the decree-holder had
approached the court for including the second decreta
anount obtained in OS. 19 of 1953 in the proclanmation of

sal e, the

693

Executing Court was not justified in selling the properties
situated in village Gudi padu. The fact t hat t he

Judgnent -debtor did not raise an objection.on this ground
bef ore the Executing Court rs not sufficient to put him out
of court because this was a matter which went to the very
root of the jurisdiction of the Executing Court to sell the
properties and the non-conpliance with the provisions of
O XXI, Rule 64 of the Code was sufficient to vitiate the
same so far as properties situated in village Gudapadu were
concerned. [695 G H, 696 A

(5) The Court remtted the matter to the Executing Court
for an inquiry with the follow ng directions:

(i) The appellant will have to return the properties in
village Gudipadu to the judgnent-debtor and he wll be
entitled to receive the value of inprovenments nmade by him
during the time he was in possession of these properties, as
determned by the Executing Court  in addition to Rs.
12, 500/ -.

(ii) He wll not he entitled to any. interest on the
value of the inmprovenents, if he is found to be in posses-
sion of the property.

(iii) If +the Executing Court finds that ' the auction-
pur chaser was not in possession of the properties, the
judgrment -debtor will have to refund the anount —of Rs.
12,500/- to the appellant with interest at the rate of 12
per cent per annumfromthe date of sale upto the date of
refund. [696 B-E]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: C. A. No. 2381 of 1968.
(From the Judgnent and Order dated the 30th March 1965
of the Andhra Pradesh Hi gh Court in Appeal against O der No.
443 of 1963)
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P. Ram Reddy, K. Jayaram and K. Ram Kumar, for the
appel | ant .
B.R Agarwal a, for respondents.
The Judgnent of the Court was delivered by
FAZAL ALlI, J. This appeal by certificate arises out of
execution proceedings in respect of a decree obtained by the
respondent s/ decr eehol ders. It appears that the 5th re-
spondent / decr ee- hol der Si ddam Pedda Ranmi Reddi hereinafter
referred to as "SP' Reddi---obtained a decree in OS. No. 15
of 1949 fromthe Court of Sub-Judge Kurnool against the
j udgrment -debtor Pujari  Subbarayudu hereinafter referred to

as "Pujari" or "judgment-debtor". The 5th respondent had
al so obt ai ned another noney decree against Pujari in another
sui t bei ng O s No. 19 of 1953. The 5th

respondent / decree-holder filed Execution Proceedings No. 24
of 1953 in the Trial Court for selling the properties be-
longing to the judgnent-debtor in order to satisfy the
decree in O.S. No. 15 of 1949 and he al so applied for per-
m'ssion to  bid at the auction sale. The first sale was
held on - Cctober 12,1954 at which the lands situated in
vill ages Devanoorand Gudi padu were put to sale. But this
sal e was set aside as there was sonme delay in paynment of the
sal e price. Consequently a second sale was held on March 2,
1955 at which the 5th respondent SPR Reddi purchased the
lands situated in village Davanoor and the appellant/auc-
tion-purchaser T.P.S. Reddy purchased the lands in village
Gudi padu. It is also not disputed-that in the warrant of
sale as also the sale proclamation, the decretal amunt for
which the properties were to be sold was nmentioned as Rs.
16, 715- 8- 0. The sal e of lands in village

694
Devanoor al one fetched a sumof Rs. 16,880/- at which the
sal e was knocked down. Thus it woul d appear that the sale

proceeds of the lands in village Devanoor were sufficient to
satisfy the decretal anpbunt mentioned in the proclamation of
sal e. Despite this fact, the Court proceeded to sell the
properties of the judgnent-debtor in village Gudi padu
which fetched Rs. 12,500/- and which were purchased by the
appel | ant/ aucti on- pur chaser.

On April 20, 1955 the decree-holder obtained an order
from the Court for rateable distributionof the sale pro-
ceeds. In other words, this order was passed by the Court
not before the sale so that the entire decretal amunt coul d
have been nentioned in the sale proclamation but a few days
after the sale had al ready taken place. Thisis rather —an
i mportant aspect of the matter which appears to have been
conpl etely overlooked by the Trial Court. On March 31
1955 the judgnent-debtor Pujari filed an application to set
aside the sale on various grounds, nanely, that the sale was
vitiated by material irregularities which caused serious
prejudice to the judgnent-debtor and that  the properties
sold by the Court were val uable properties and the sane were
grossly underval ued-in the sale proclamation. Finally /it
was contended by the judgnent-debtor that once the sale  of
the properties in village Devanoor was sufficient to satisfy
the anpbunt nentioned in the sale proclanmation, the Court
shoul d have stopped the sale as required by the nandatory
provisions of 0.21 r. 64 of the Code of Civil Procedure-
hereinafter referred to as the Code--instead of continuing
the sale of the properties-in village Gudi padu. The
Trial Court, however, after heating the objections of the
decree-holder rejected the application of the judgnent-
debt or. Thereafter the judgnment-debtor preferred an
appeal before the H gh Court which, while negativing-the
grounds taken by the judgnent-debtor regarding the materia
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irregularities in the conduct of sale or the under-valuation
of the properties, accepted the plea of the judgnent-debtor
regardi ng the non-conpliance with the provisions of 0.21 r.
64 of the Code. The High Court held, and in our opinion
rightly, that as the sale of the properties in village
Devanoor fetched an anmount which was sufficient to satisfy
the anmpbunt nentioned in the sale warrant, the Executing
Court was not justified in proceeding with the sale of the
properties in village Gudi padu and shoul d have stopped the
sal e. The Hi gh Court accordingly accepted the plea of the
j udgrent - debtor and set aside the sale with respect to the
properties situated in village Gudipadu, but granted a
certificate to the appellant to file an appeal in this Court
and hence this appeal before us.

In this appeal the facts are nore or |ess undisputed and
the only serious point argued by the appellant is that the
High Court was in error in setting aside the sale because
even if- the entire decretal anmpbunt was not nentioned in the
sal e proclamation, that was at best an irregularity which
di d not cause any prejudice to the judgnment-debtor. It was
also argued by | earned counsel for the appellant that the
judgrment debtor did not raise any objection before the
Executing Court against continuing the sale of other proper-
ties situated in village Gudipadu. It was next submtted
that the /5th-respondent/decreeholder had obtained another
decree in O S 19 of 1953 and the tota
695
amount under 'the two decrees fully justified the selling of
the properties in village Qudipadu al so, particularly when
the decree-holder had taken an order from the Executing
Court for rateable distribution of the sale proceeds. It
is true that the High Court has not considered this aspect
of the nmatter, but in our opinion the contentions raised by
the appellant are wholly untenable. It is not disputed
that the warrant of sale was prepared long after the 5th
respondent / decr eehol der had obtai ned the second decree in
O S. 19 of 1953 and yet no attenpt was made by the decree-
hol der to approach the Court for amending 'the decreta
amount nentioned in the sale proclamation, so‘as to include
the decretal anobunt not only of the decree in the first
suit No. OS. 15 of 1949 but also of the decree in ‘the
second suit in O S 19 of 1953. In—these circunstances,
therefore, under the provisions of 0.21 r. 64 of the Code
when the anpbunt as specified in the sale proclanmation was
fully satisfied by the sale of the properties in village
Devanoor, the Court shoul d have stopped the sale of further
items of the properties. It is manifest that where the
amount specified in the proclamation of sale for the recov-
ery of which the sale was ordered is realised by sale | of
certain items, the sale of further itens should be stopped.
This, in our opinion, is the logical corollary which flows
fromQO 21 r. 64.0of the Code which may be extracted thus:

"Any Court executing a decree may order that
any property attached by it and liable to
sale, or such portion thereof as_may seem
necessary to satisfy the decree, shah be sold,
and that the proceeds of such sale, or a
sufficient portion thereof, shall be paid to
the party entitled under the decree to receive
the sane.™
Under this provision the Executing Court derives jurisdic-
tion to sell properties attached only to the point at which
the decree is fully satisfied. The words "necessary to
satisfy the decree" clearly indicate that no sale can be
al l owned beyond the decretal ampbunt mentioned in the sale
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procl amati on. In other words, where the sale fetches a
price equal to or higher than the anbunt nmentioned in the
sale proclamation and is sufficient to satisfy the decree,
no further sale should be held and the Court should stop at
that stage. In the instant case, we have already indicated
that the sale of lands in village Devanoor al one fetched a
sum of Rs. 16880 which was nore than sufficient to satis-
fy the anmount of Rs, 16,715-8-0 nentioned in the sate
procl amati on. It is true that the decree-holder had ob-
tained another decree in OS. No. 19 of 1953, but there is
nothing to show that the decree-holder had approached the
Court for including the second decretal ampbunt in the proc-

| amati on of sale. In these circunstances, therefore, we
are clearly of the opinion that the Executing Court was not
justified, in the facts and circumstances of the present

case, in selling the properties situated in village GCudipa-
du. The fact that the judgment-debtor did not raise an
objection on-this ground before the Executing Court is not
sufficient to put himout of Court because this was a matter
which went to the very root of the jurisdiction of the
Executing Court to sell the properties and the non-
conpliance with the provisions of O 21 r. 64 of the Code
was sufficient to vitiate the sane so far as the

696

properties/ situated in village Gudipadu were concerned.
For these reasons the contentions raised by counsel for the
appel l ant | rmust be overrul ed.

This, ‘however, does not put an end to the issue, be-
cause the Hugh Court, while setting aside the sale, has
passed no order for adjusting the equities between the
parties. According to the appellant he had taken possession
of the properties purchased by himat the auction sale and
had nade substantial inprovenents. If the sale of these
properties is to be set aside, the appellant will have to
return these properties to the judgnent-debtor, but he wll
be entitled to receive the value of inprovenent’s nade by
himduring the time he was i n possession of 'those properties
in addition to the return of the sumof Rs. 12,500/-. The
Executing Court will have to hold an inquiry into the matter
and deternine the value of the inprovements mnade by the
appel l ant which will have to be paid to him The appel I ant
will not be entitled to any interest on the value of the
i mprovenents if he is found to be in possession of the
properties. |If, however, the Executing Court finds that the
auction-purchaser was not in possession-of the properties
and the properties continued to be in possession of the
j udgrent - debt or, then the question of the value of inprove-
ments will naturally not arise. In that event the judg-
ment-debtor wll have to refund the amount of Rs. 12,500/ -
to the appellant with interest at the rate of 12% per @ annum
fromthe date of sale upto the date of refund.

For these reasons, therefore, the appeal is disnissed
with the nodification indicated above and the case is sent
back to the Executing Court to hold an inquiry into the

matter. In the special and peculiar circunstances of ~ the
present case, we make no order as to costs.
S R Appeal dism ssed.
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