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CIVIL APPEAL NO. 8530-40 OF 1983
RAJENDRA BABU, J.

This Court in.a set of appeals arising out of certain
orders nade in a batch of wit petitions by a Division
Bench of High Court of Gujarat in Association of
Nat ural Gas Consuming | ndustries & Os. ~vs. O
and Natural Gas Comm ssion & Anr., (1983) 24 (2)

Guj arat Law Reports 1437, exam ned various aspects of
the matter in relation to price fixation and upheld the
prices fixed by the appellant and all owed the appeal s.
However, during the pendency of the appeals in this
Court, the interimorders granted by the H gh Court
continued to be in operation and the respondents

recei ved gas at Rs.1000/- per 1000MB.

In 1.A No. 168-178 of 1997 filed by the Oficia

Li qui dator appointed in respect of Anbica MIIs Ltd. in
Cvil Appeal No. 8540-40 of 1983, this Court on

17.10. 1997 held as under :-

"Al'l that is necessary to be said is that out of
the assets of the conpany under |iquidation

the dues of ONGC Ltd., are required to be

paid off first and the question of maki ng any
paynment to any other creditor can arise only

out of the surplus, if any, renmaining after the
full dues of the ONGC Ltd. have been paid

off. The Hi gh Court is, therefore, to proceed
with the matter in this manner. |.As stand

di sposed of."

The petitioners in these review petitions contend
that an application had been nade before the Hi gh
Court of CGujarat in Conpany Application No. 143 of
1997 in Conpany Petition No. 121 in which the High
Court directed that the O ficial Liquidator should nake
an application before this Court after inpleading the
conpany concerned; that pursuant thereto, he filed
an application No. 168-178 seeking for perm ssion to
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sell the i movabl e properties
di shurse the sale proceeds in
that to this application none
wor kimen or ot her worknen were

of the Conpany and to
accordance with | aw,
of the Unions of the
i mpl eaded as

respondents nor did the Oficial Liquidator in course of
his application raised any pl eadi ng regarding the
priority of disbursenment of sale proceeds or application
of Sections 529 and 529-A of the Conpani es Act; that
Petitioner No. 1 before us is a | abour Association
representing the worknen of Shri Anmbica MIIls Ltd. and
petitioner No. 2 is labour Union representing the

wor kmen of Ambi ca Tubes, a division of Shri Anbica
MIlls Ltd.; that the worknmen of these two

est abl i shnents have not received wages and

enpl oyment benefits amounting to nore than Rs. 40
crores by their enployer Shri Anbica MIIls; that on
15.4.1987 this Court had directed ONGC to supply gas

to its consumers subject to the undertaking that they
woul d not ‘charge, encunber or alienate any of their

i movabl e _assets w thout the 1eave of this Court; that
Conpany Petition No. 66 of 1988 was filed for w nding
up of Shri Anbica MIIs Ltd.;  that, however, during the
pendency of this petition, a reference under the Sick

I ndustrial Conpani es (Special Provisions) Act, 1985

was filed before the Board for Industrial and Financia
Reconstruction ('BIFR for short); that BIFR forwarded
its opinion to this Court under Section 20 of the Sick
I ndustrial Conpani es (Special Provisions) Act, 1985 to
the effect that it was just and equitable that the
conpany shoul d be wound up; that the opinion of BIFR
was registered as Company Petition No. 121 of 1995

and wi ndi ng up order cane to be passed on 17.1.1997

on Conpany Petition No. 66 of 1998 with Petition No.
121 of 1995 and ot hers. The petitioners made cl ai m of
the out standi ng dues of the worknmen of Shri Anbica
MIlls and the Oficial Liquidator in this regard
conmuni cated to the petitioners that he does not have
any funds at his disposal and even.if the anmbunts are
real i sed out of sale of the assets he would not be in‘'a
position to make any payment to anybody including the
wor kimen, except ONGC in view of the order nade by

this Court inl.A No. 168-178 in C. A No. 8530-40 of
1983. Simlar letter was al so sent to Vatva | ndustries
Mazdoor Sabha on 12.8.1989. The Textile Labour

Associ ation received that letter on 6.9.1999. It is only
on coning to know fromthe O ficial Liquidator that the
wor kmen who are nenbers of the petitioners’

associ ati on would not be able to get their dues, they
sought for intervention in the matter.

The basi c subni ssion nade before us is that -the
review petitioners were not parties to the proceedings
before this Court and on the passing of the w nding up
order on 17.1.1997 the provisions of the Companies
Act will cone into force and will be effective in the |light
of the decisions of this Court in UCO Bank vs. Oficia
Li qui dator, Hi gh Court, bonbay & Anr., 1994 (5)

SCC 1; Industrial Credit and | nvestnent

Corporation of India Ltd. vs. Srinivas Agencies &
Os., 1996 (4) SCC 165; Al | ahabad Bank vs.

Canara Bank & Anr., 2000 (4) SCC 406, and A P.
State Financial Corporation vs. Oficial Liquidator,
2000 (7) ScCC 291.

Shri Raj u Ramachandran, |earned Additiona
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Solicitor General appearing for ONGC in these review
petitions, subnmitted that there is inordinate delay on
the part of the review petitioners in approaching this
Court and, therefore, this Court should recall its order
condoning the delay in filing the review petitions. In
this context, it is contended that the review petitioners
were aware of the proceedi ngs pending before this

Court in the conpany proceedi ngs in which they sought

for their participation and the H gh Court had directed
themto take appropriate steps in this Court and they

did not do so till Cctober, 1999 and they filed revi ew
application only in August 2001; that, therefore, these
review petitions are not filed with due diligence.

It is clear fromthe records that the order made by

the H gh Court of Cujarat in Conpany Application No.
193/ 95 had been filed by Vatva Industries Mazdoor

Sabha. ~The Textile Association were not nmade a party
in these proceedings. No notice was given to them The
Textile Association is a separate uni on of worknmen and
had no know edge of the proceedings with the Hi gh

Court of Gujarat in relation to Shri Anbica MIIs filed by
Vatva | ndustries Mazdoor Sabha. The participation of
the Vatva Industries Mazdoor Sabha in the H gh Court

of Qujarat was only for the purpose of dishursenent of
amounts realised fromthe sale of the finished products
and for paynent of wages since Septenber 1994 and

bonus for 1994-95. ' It is in these circunstances, it is
stated that a direction had been i ssued by the High
Court of CGujarat to the Oficial Liquidator to make an
application for inpleading necessary parties and to
furni shing copies to themand the Oficial Liquidator did
not inplead any of these parties. Therefore, no
negl i gence can be attributed to the wit petitioners in
these cases and, therefore, the order mde condoning
the del ay does not require any reconsideration

It is next contended that inasmuch as mandanus
had been issued by this Court as to priority of clains in
the matter of paynment that mandanus will prevail over
any | aw. This Court exam ned the plenary powers of
this Court arising under Article 142 of the Constitution
of India in Suprene Court Bar Association vs.

Union of India & Anr., 1998 (4) SCC 409 and held

that "this Court in exercise of its power under Article
142 cannot ignore any substantive statutory provision
dealing with the subject and it is only a residury power,
suppl enentary and conpl enmentary to the powers
specifically conferred on this Court by statutes
exercisable to do conplete justice between the parties

wherever it is just and equitable to do so. It is
i ntended to prevent any obstruction to the stream of
justice’. Though the order of this Court in respect of

whi ch review is sought for may be read as havi ng been
made pursuant to exercise of powers under Article 142

of the Constitution, still the sane will have to be read
in the light of the decision of this Court Suprene

Court Bar Association vs. Union of India & Anr.

(supra).

The ef fect of Sections 529 and 529A is that the
wor kmen of the conpany become secured creditors by
operation of law to the extent of the workmen' s dues
provi ded there exists secured creditor by contract. | f
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there is no secured creditor then the workmen of the
conpany becone unsecured preferential creditors

under Section 529A to the extent of the worknen dues.
The purpose of Section 529A is to ensure that the

wor kmen shoul d not be deprived of their legitimte
clains in the event of the |iquidation of the conpany
and the assets of the conpany woul d remai n charged
for the paynent of the workers' dues and such charge
will be pari passu with the charge of the secured
creditors. There is no other statutory provision
overriding the claimof the secured creditors except
Section 529A. This Section overrides preferenti al

cl ai ms under Section 530 al so. Under Section 529A
the dues of the workers and debts due to the secured
creditors are to be treated pari passu and have to be
treated as prior to all other dues.

Therefore, the lawis clear on the matter as held in
UCO Bank’ s case that Section 529A will override al
other clains of other creditors even where a decree has
been passed by a court.

Therefore, clainms, if any, of ONGC will have to be

wor ked out in accordance with Sections 529 and 529A

of the Conpanies Act as well. The contention advanced
on behal f of ONGC by ‘Shri Raju Ranachandran that if a
mandamus had been issued, it will prevail over any |aw
is not tenable and is rejected.

In the result, we make it clear that order made by
this Court on 17.10.1997 in |.A No. 168-178/1997 in
Cvil Appeal No. 8530-40/1983 will haveto be read
subj ect to provisions of Sections 529 and 529A of the
Conpani es Act .

The review petitions stand allowed in the manner
stated above.




