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ACT:

Central Sales Tax Act, 1956-Trucks-nmanufactured in Bihar sold
from producer’s stockyards in-other States- Though agreenent
with deal ers envisaged firm advance orders, actual sales by
allocation from stockyards--If (inter-state sal es- Wet her
S.T.O. bound to exam ne each transaction or deci de on general
basis of sinmilar transactions.

HEADNOTE:
The appel |l ant carried on the business of manufacturing trucks
in Janshedpur in the State of Bihar. It did not have any

stockyard in the State but maintained such stockyards in
different States for the purpose of effective distribution of
vehicles anmong its dealers. A formof agreenment between the
appel l ant and its deal ers provided that the conpany agreed to
sell and supply fromits Wrks at Janshedpur or from its
stockyards outside the State vehicles to the dealer which
would be allotted to the dealer by the Conpany at its
di scretion. In another provision it was laid dowmn that by
the 15th of each nmonth the dealer shall mail to the conpany
his statenents containing firmorders for purchases to_ be
ef fected during the next succeedi ng nonth.

In the course of its assessnent to sales tax 'for the vyears’
1964- 65 and 1965-66, the appellant clained that as the denand
for the vehicles far exceeded the production, no firm orders
as envisaged in the dealership agreenent had in fact been
'received. The actual procedure followed by the appellant
was that the sales office of the appellant in Bonbay, after
taking into account the production schedule and requirenments
in different States, instructed the factory to transfer
stocks of vehicles to the stockyards in the various States by
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Stock Transfer Authorisations in which the nodel of the
chassis and the nunber of units were nentioned. The stocks
available in the stockyards were distributed from tinme to
time to dealers taking care to ensure that the over-al
supply to the dealers in any State was in proportion to the
nunber of orders pending with the dealer on May 1, 1963 or on
the basis of the off-take by the dealer during the vyear
ending Septenber 30, 1962 as required by the Comercia
Vehicles (Distribution and Sale) Control Order, 1963. For
this purpose allotnments were made to the dealer for each
nmonth by an allocation letter by the sales office. it was
clained that the transfer of the vehicles fromthe factory to
the various stockyards was a continuous process and was not
related to the requirenent of any particular custoner; that
there was no connection . between the St ock Transfer
Aut hori sation and the allocation letter. It was the stock-
yard incharge who appropriated the required nunber of
vehicles to the contract of sale out of the stocks available
with him This was done after a delivery order had been
addressed by the sales office at Bonbay to the stockyard
incharge for —delivery of stated -nunber of vehicles of
speci fied nodel to a particular dealer. Till such
appropriation of vehicles, it was al ways open to the conpany
to allot any vehicle to any purchaser or to transfer the
vehicles fromthe /stockyard in one State to a stockyard in
anot her State.

8 63
However, the respondent Assistant Conm ssioner of Commrercia
Taxes. levied tax under the Central Sales Tax Act on all the

vehicl es which noved to the stockyards in the States other
than Bihar from Janshedpur. — The appellant challenged the
assessment orders in petitions filed under Article 226 but
these were disnissed by the Hgh Court. On appeal  to this
Court, .

HELD : The order of the H gh Court and that of the Assistant
Conmi ssi oner must be set aside.

(i) The explanation of the procedure followed by the
appel l ant  which prina faci e seemed to be business-like and
pl ausi bl e, together wth the proved absence of any firm
orders, indicated that the allocation letters ~and the
statenments tarnished by the dealers did not by thenselves
bring about transactions of sale within the neaning of
Section 2(g) of the Central Sales Tax Act. It appeared
"from the material on record that generally the conpletion
of the sales to the dealers did not take place at Janshedpur
and the final steps in the nmatter of such conpletion were
taken at the stockyards. Even on the assunption that any
orders had been received by the appellant they could not be
regarded as anything but nmere offers in view of the specific
terns in the deal ership agreenent according to which it was
open to the appellant to supply or not to supply the dealer
with any vehicle in response to such orders. There, wer e,
therefore, no firmcontracts which occasioned the nmovenent
of vehicles out of the State of Bihar. [870 D871 B]

(ii) Another serious infirmty in the order of the Assistant
Conmi ssi oner was that instead of [|ooking into each
transaction in order to find out whether a conpleted
contract of sale had taken place which could be brought to
tax only if the movement of vehicles from Janshedpur had
been occasioned under a convenant or incident of that
contract, the Assistant Conm ssioner nade his order on the
general basis that all transactions were of a simlar
nat ure. The Assistant Conm ssioner was bound to exanine
each individual transaction and then deci de whether it cons-
tituted an Inter-State sale exigible to tax under the
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provi sions of the Act. [8781 (]

Tata Iron & Steel Co. Ltd. Bonbay v. S. C. Sarkar & Os.
[1961] 1 S.CR 379, Ben Gorm Nilgiri Plantations Co,
Cooncor & Others, v. Sales Tax O ficer, Special Gircle,
Ernakulam & Ors. [1964] 7 S.C.R 706; referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 2105 and
2106 of 1969.

Appeals fromthe judgment and order dated July 1, 1969 of
the Patna High Court in Cvil Wit Jurisdiction Cases Nos.
993 of 1968 and 72 of 1969.

N. A.  Pal khivala, Sant P. Mehta, P. C. Bhartari, and B.
Datta, for the appel lant (in both the appeals).

Lal Narain Sinha, Advocate-Ceneral, State of Bihar, S.
Sarwar Ali, and U. P. Singh, for the respondents (in both the
appeal s) .

The Judgrment of the Court was delivered by

Gover, J. The only point for determination in these
appeals, by certificate is whether certain sales of notor
vehi cl es manuf ac-

8 64

tured by the appellant were inter-state sales and were
liable to tax under the provisions of the Central Sales Tax
Act 1956, herein-, after called "the Act".

The appel |l ant carries on the business of manufacturing inter
alia Tata Mercedes Benz trucksand buses, chassis, spare
parts and accessories thereof at Janshedpur in the State of
Bi har. These are sold to the Governnent of India, the State
Transport Cor por ati ons, conmrer ci al and industria
undert aki ngs and ot her persons. These appeals relate to the
assessments nade by the Assistant Conmi ssioner of Commrercia
Taxes, hereinafter called the "Assistant Conm ssioner”, with
regard to the assessnent periods April 1, 1964 to March 31
1965 and April 1, 1965 to March 31, 1966. As the points are
conmon to both the appeals we shall deal wth the facts
relating to the second period, nanely, April 1, 1965 to
March 31, 1966.

The appell ant did not naintain any stockyard in the State of
Bi har but in different States stockyards were bei ng
mai ntai ned since Decenber 1964. This, it is stated, was
done for the purpose of nore effective distribution of the
vehicles particularly ,anong the network of deal ers. These
stockyards were operated by the appellant’s own personne
and the sales of the vehicles, it is clained, were effected
to the dealers as well as to the other wusers in_ the
different States fromthe stockyards. The dispute relates
only to the assessnment nmade in respect of the vehicles which
noved from the manufacturing plant in Janmshedpur- to the
stockyards in different States in the country. The | sal es
tax was duly paid in accordance with the respective State
| aws on the sales effected fromthe stockyards there.

The Assistant Conm ssioner has levied tax under the Act - on
all the vehicles which noved to the stockyards in States
ot her than Bi har from Jamshedpur. Tax amounting to Rs. 173
| akhs was levied on April 1, 1966 for the period April 1,
1965 to Septenmber 30, 1965. The appellant noved the Patna
H gh Court under Art. 226 of the Constitution in April 1966
challenging the order of assessnent but petition was
di smi ssed in limn in April 1966. This Court was
thereafter approached against the order of the H gh Court
and special |eave to appeal was granted. The appeal was
finally allowed in February 1967 and the Hi gh Court was
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directed to entertain and decide the petition on nmerits’ in
Novermber 1967 an agreed order was nade by which the previous
order of assessment was set aside and fresh assessnent was
to be made in accordance with law. On January 24, 1968 the
appel l ant addressed a detailed conmunication giving the
entire procedure which was being followed in the matter of
sales of notor vehicles sent to different States from the
wor ks at Janshedpur.
865
It appears that the Assistant Conmi ssioner paid a persona
visit to the head office of the appellant at Bombay and
rel evant records were shown to him there or later on
according to his requisitions. On March’ 13, 1968 he nmade
the assessnment order in which he created a demand for Rs.
2,79,13,599.32 by way of sales tax under the provisions of
the Act on the vehicles which had noved from Janshedpur to
the stockyards inthe various States and had been disposed
of fromthere. The appellant filed petitions under Art. 226
of the Constitution challenging the above order as also the
assessment _on sinmilar lines for the period April 1, 1964 to
March 31, -1965. The petitions were dismissed by a division
bench of the Hi gh Court.
The controversy throughout has centered on the question
whet her the sal es subjected to tax were of the nature which
were covered by the provisions of the Act or whether those
sal es took place /in the different  States where t he
stockyards were situate and from where they were di sposed of
Sections 3 and 4 of the Act nay be read in this connection
"3. A sale or purchase of goods shall be
deenmed to take place in the course of inter-
State trade or comerce if the 'sale or
pur chase-
(a) occasi ons t he nmovenent of goods from one
State to another; or
(b) is effected by atransfer of docunents
of title to the goods during their novenent
fromone State to another
Explanation |........................
Explanation I'l..... ... . . o ia..
"4, (1) Subject to the provisions contained in
section 3, when a sale or purchase of goods is
determ ned in accordance w th sub-section  (2)
to take place inside a State such sale or
purchase shall be deenmed to have taken place
outside all other States.
(2) A sale or purchase of goods shall be
deemred to take place inside a State if the
goods are within the State-

(a) in the case of specific or ascertained
goods, at the tinme the contract of sale is
made; and,

(b) in the case of unascertained or  future

goods at the time of their appropriation to

the contract of sale by the seller or by the

buyer whether assent

8 66

of the other party is prior or subsequent to

such appropriation.

Explanation........... ... ... ... .....
It is also necessary to refer to the definition of "sale" as
given ins. 2(g). The substance of that definition is that
sal e neans any transfer of property in goods by one person
to another for cash or for deferred paynent or for any other
val uabl e consideration. As observed in Tata Iron & Stee
Co. Ltd. Bonbay v. S. C Sarkar & Ors.(1) a transaction of
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sale is subject to tax under the Act on the conpletion of
the sale. A nere contract of sale is not a sale within the
definition 'of "sale" ins. 2(g). A sale being transfer of
property beconmes taxable under S. 3(a) "if the novenent of
goods from one State to another is under a covenant or
incident of the contract of sale". In Ben Gorm Nlgir
Pl antations Co. Cooncor & Ohers v. Sales Tax Oficer,
Special Crcle, Ernakulam & Others(1), the provisions of S
5 of the Act canme up for consideration and the principle
settled by that decision would indisputably be applicable to
S. 3 (a) of the Act.? It has been laid down that the sale in
the course of export predicated connection between the sale
and export, the two activities being so integrated that the
connection between the two cannot be voluntarily interrupted
wi thout a breach of the contract or the conpul sion arising
from the nature of the transaction. To occasion export
there rmust exist such a bond between the contract of sale
and the actual exportation that each link is inextricably
connected’ with the one immediately preceding it. The
principle thus adnmits of no doubt, according to t he
decisions of this Court, that the sales to be exigible to
tax wunder the Act nust be shown to have occasioned the
noverent of the goods-or articles fromone State to anot her
The noverent nmust be the result of a covenant or incident of
the contract of sale.

The points which would require determ nation would be
whet her the transactions which have been subjected to tax
were of sale within the definition of that expression
contained in S. 2(g) and whet her the novenent of goods from
Jamshedpur to the stockyards of the appellant in the
different States was occasi oned by any covenant -or - incident
of the contract of sale.

The procedure according to which dealings took place and
supply of vehicles was made was outlinedin a comrunication
which was addressed by the appellant to the Assistant
Comm ssioner in February 1969. Prior to 1958 each dealer
had to place every nonth what were called "firmorders" for
the vehicles which the deal ers wanted to purchase. ~ By 1958
Tata Mercedes Benz

(1) [1961] 1 S.C. R 379.

[2 [1964] 7 S.C.R 706.

867

vehicles are stated to have gai ned renarkabl e reputation for
quality. The denmand far exceeded the production. It was no
| onger necessary to restrict the production to any linmted

demand or to depend on the nunber of firm orders for
pl anning of production schedule. Therefore about the vyear
1958 the appellant stopped insisting on the firmorders from
the dealers. It was asserted that the conpany’ s records did
not contain any firmorders after 1958. It is unnecessary
to nention certain circulars issued by the conpany prior to
the pronmulgation in May 1963 by the Government of India of
the Commercial Vehicles (Distribution and Sale) Contro

Order 1963 which was valid upto Septenber 1967. The Contro

Order provided for the general principles of distribution.
Pursuant to the Control Order the, appellant issued a
circular dated June-14, 1963 asking the dealers to submt
the following statements at the -end of each nonth instead
of the weekly statenents as submitted by themprior to the
Control Order : (1) list of applications registered during
the nonth; (2) list of retail sales during the nonth; (3)
list of applications cancelled during the nonth and (4)
stocks and sales report. The appellant explained that this
was done to keep itself inforned of the market novement and
the sale prospects of the vehicles and to avoid any
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possibility of irregular allotrment by the dealer. According
to the appellant the extracts of the register kept by the
deal er, could not, under any circunmstances, be equated to
firm orders nor was there any relationship between the
actual nunmber of vehicles supplied and the information
contained in the extracts.
A new form of deal ership agreement (Ext. 1) was introduced
by the appellant after the pronulgation of the Contro
O der. Clause 1 (a) of this agreement provided that "the
conpany agrees to sell and supply from its works at
Jamshedpur in the State of Bihar or from its depots and
stockyards outside the State of Bihar to the dealer” the.
vehicles which shall allotted to the dealer by the conpany
at its discretion for resale in accordance with the provi-
sions of the agreenent.  Clause 11 (b) is reproduced bel ow
"The dealer shall mail to the Conpany on the
15t h-of each nonth, or so so that the Conpany
wi-l'l be-in receipt thereof by the 20th of each
month, his firmorder for purchases to be
ef fected during the next succeeding nonth and
his estimated requirenments of the said vehi-
cles for ~the two nonths following the next
succeeding nonth, for the said vehicles.
In the communi cati on which has been referred to before sent
to the Assistant Commi'ssioner it had been enphasised that
al though the above clause regarding the firm order was
i ncluded in the deal ership agreenment, in fact no firmorders

were called for 'in viewof the Control Order. It was
mai nt ai ned that during the

8 6 8

rel evant period sales were effected from the  stockyards
al one, the procedure adopted being as follows : The sales

of fice of the appellant in Bonbay, after taking into account
the production schedul e requirenments of individual | States,
the Governnent directives and  other relevant factors.
instructed the factory at Jamshedpur to transfer stocks of
vehicles to the stockyards in the various States. The
instructions for transfer were given by the sales office by
Stock Transfer Authorisation in which the npdel of the
chassis and the nunber of units were nentioned along wth
the name of stockyard to which the same were to be
transferred. Pursuant to the Stock Transfer — Authorisation
the works prepared a Stock Transfer Meno which indicated the
quantity of the vehicles to be transferred to the stockyard

specified in the, Meno. This nmemo was- signed by the
transport contractor appointed by the appel | ant for
transportation of the vehicles to the stockyards. On

receipt of the vehicles at the stockyard any deficiency in
or damage to the vehicles was noted by the stockyard
i nchar ge. Unl ess the danage to the vehicles was set /right
they were not appropriated to any contract of sale:

The stocks available in the stockyards were distributed from
time to time to dealers taking care to ensure that the
overall supply to the dealers in any State would be in
proportion to the nunber of orders pending with the dealer
on May 1, 1963 or on the basis of the off-take by the dealer
during the year ending Septenber 30, 1962 as required by
the Control Order. For this purpose allotnents were nade to
the dealer for each month by an allocation letter by the
sales office. It is clained that the transfer of the
vehicles from works to the various stockyards was a con-
tinuous process and was not related to the requirenment of
any particular custoner whether a dealer or a corporation or
a private individual. These vehicles were transferred by
way of stock to the stockyards or depots from where the
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transactions of sale were effected. It was pointed out that
t here was no connection between the St ock Transfer
Aut hori sation and the allocation letter. The vehicles were
delivered to the dealers as and when they were available in
the stockyards irrespective of whether or not allocation for
the dealers had been made or notified to them There bad
been nmany instances where the vehicles had been actually
delivered from the stockyards prior to the issue of the

allocation letter. The vehicles delivered to the dealer
fromthe stockyard were accounted for against the allocation
over the period. It was the stockyard incharge who

appropriated the required number of -vehicles to the
contract of sale out of the stocks available with him and
put down the vehicle engine and chassis nunber in the
delivery challan. This was done after a delivery order had
been ,addressed by the sales office at Bonbay to the
stockyard in-charge

869

for delivery of stated nunber of vehicles of specified nodel
to a particular dealer. Till such appropriation of vehicles
t hrough specification of the engine and chassis nunbers, it

was always open to the conpany to allot any vehicle to any
purchaser or to transfer the vehicles fromthe stockyard in
one State to a stockyard-in another State.

Now the Assistant Conm ssioner has not exam ned each
transaction as indeed he ought to have done and has arrived
at certain conclusions which appear to be wholly erroneous
and are based on a conplete m sapprehension of the true

posi tion. He has firstly treated the allocation or
alloltment letters together ~with their confirmation as
transacti ons of sal e. According to hi m~ once the

availability of vehicles for allocation was deternined for
any particular nonth allocations were made to individua
dealers and Stock Authorisation Menos were issued by the

sales office at Bonbay to the works ~at Janshedpur. The
noverrent of vehicles fromthe works to the stockyards was
t he direct result of the allocations so made. The

conclusion on this point was in these words
"I't was therefore clear that generally the
novenent of vehicles from works to the
stockyards was not completely disassociated
from the allocation made to the dealers.
Consequently it would (7) not be said that the
novenent of wvehicles from the works at
Janmshedpur "was conpletely unrel at ed to
contract of sale".
It was recognised that in some cases vehicles had been
delivered to sone deal ers in advance agai nst the allocation
made for the followi ng nonths. The appellant further showed
and this was accepted that 15 vehicles from the /'Delh
stockyard were transferred to Karnal stockyard. After
finding that the allocation letters together wth their
confirmation constituted transactions of sale the Assistant
Conmi ssioner referred to the deal ership agreenent and stated
that on placing of the demand by the dealer a conplete
contract cane into existence. He proceeded to regard the
statements which were required to be furnished to the
dealers in accordance with the letter dated June 14, 1963
addressed by the appellant to themas firmorders within the
meani ng of the relevant clause in the deal ership agreement.
The final conclusion of the Assistant Commi ssioner was that
as contenpl ated by clause 11 (b) of the deal ershi p agreenent
every one of the dealers placed his demand or orders for
supply which amunted to a contract for the sale of the
vehi cl es denmanded and cl ause 12 of the deal ership agreenent
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under which allocations were made by the appellant to the
deal ers anpbunted to fulfilment of orders. The appellant had
t hroughout nmintained that firmorders were no | onger placed
with it by the dealers after 1958. It has not been found or
shown t hat

870
any such orders were in existence relating to the
transacti ons in dispute. Thus on the question t hat

transactions of sale took place the decision of t he
Assistant Conmissioner rested mainly on the Allocation
letters and the statements furnished by the dealers as
required by the circular of June 14, 1963.

It is somewhat unfortunate that the High Court fell into the
sanme error as the Assistant Conm ssioner as it accepted his
findings on the groundthat they were on questions of fact
and could not be re-exam ned by the High Court. It was said
that the ternms ;and covenants of the contract made it clear
that since the vehicles were despatched in pursuance of
orders| irrespective of appropriation or specific vehicles
being sent-to specific dealers the despatch and supply to
the deal ers nust of necessity be regarded ,is integral part
of a single transaction. It is difficult to see what
-contracts the H gh Court had in mind because none have been
shown to us even by the |earned Advocate General for the
State. He also relied largely on the findings of the
Assi stant Conmi ssioner and urged that they were not open to
re- exam nation.

The explanation of the procedure followed by the appellant
-which prinma facie seens to be business-like and plausible
together with the proved absence of any firm orders |ends
support to the argunent pressed on its behalf ‘that the
allocation letters and the statenments furnished by the
dealers did not by thensel ves bring about ~transactions of
sale within the meaning of S 2(g) of the Act. The
Assi stant Conmi ssioner hinself found that sometines the
vehicles were sent fromthe works at Janshedpur even before
an allocation letter had been issued. It would appear from
the materials placed before us that generally the conpletion
of the sales to the dealers did not take place at Janshedpur
and the final steps in the nmatter of such conpletion were
taken at the, stockyards. Even if the appellant took into
account the requirements of the dealers which it naturally
was expected to do when the vehicles were noved from the
works to the stockyards it was not -necessary that -the
nunber of vehicles -allocated to the dealer shoul d
necessarily be delivered to him The appropriation of the
-vehicles was done at the stockyards through specification
of the engine and the chassis nunber and it was open to. the
appellant -till then to allot any vehicle to any purchaser
and to transfer the vehicles fromone stockyard to —another
Even the Assistant Commi ssioner found that on sone‘-occasi on
vehicles had been noved from stockyard in one State to a
stockyard in another -State. It is not possible, to
conprehend how in the above situation it could be held that
the novenent of the vehicles from the works to the
st ockyards was occasi oned by any covenant or incident of the
contract of sale. As regards the so called firmorders 'it
has al ready been pointed out that none have been shown to
871

have existed in respect of the relevant periods of
assessment. Even on the assunption that any such orders had
been received by the appellant they could not be regarded as
anything but nere offers in view of the specific terns in
Exh. 1 (the deal ership agreenent) according to which it was
open to the appellant to supply or not to supply the dealer
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with any vehicle in response to such order. VWhat was,
therefore, relevant was the acceptance of firm orders
occasioning the novenent of vehicles out of the State of
Bi har .

Anot her serious infirmty in the order of the Assistant Com
m ssioner was (a matter which even the Advocate GCenera
quite fairly had to concede) that instead of Ilooking into
each transaction in order to find out whether a conpleted
contract of sale had taken place which could be brought to
tax only if the movement of vehicles from Janshedpur had
been occasioned under a convenant or incident of that
contract the Assistant Conm ssioner based his order on nmere
generalities. It has - been suggested that al | the
transactions were of simlar nature and the appellant’s
representative had hinmself submitted that a  specinen
transaction alone need be examined. |In our judgment this
was a wholly wong procedure to follow and the Assistant
Comm ssioner, on whomthe duty llay of assessing the tax in
accordance wth law, was bound to exam ne each individua
transacti'on-and then deci de whether it constituted an inter-
State sale exigible to tax under the provisions of the Act.
Consequently the appeals areallowed and the order of the
Hi gh Court and that of the Assistant Conmmi ssionor is set
aside in so far as it relates to the assessnments in dispute
in the present appeals. It will be open to the Assistant
Commi ssioner to nmake a fresh assesnent in ‘accordance wth
I aw. The appel | ant  shall be entitled to costs incurred in
this Court. One hearing fee.

R K P.S. Appeal s
al | owed.
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