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ACT:

Mai nt enance of Internal Security Act (26 of 1971) s. 14-
Rel ease as a result of decision of this Court-Fresh order of
detention on identical facts-If valid.

HEADNOTE

The petitioners were detained under  the Mintenance of
Internal Security Act, 1971, after they had been rel eased as
a result of the decision of this Court in Shanbhu Nath
Sarkar v. State of West Bengal [1974] 1 SSC R 1, on the
same grounds as in the earlier orders of detention. The
petitioners chall enged the orders in petitions under Art. 32
on the ground of violation of S. 14 of the Act.

Al owi ng the petitions,

HELD : The contention of the respondent-state that the
previous orders were illegal and that therefore the rel ease
orders did not amunt to revocation is unsound. The

expression ’'revocation’ includes not only revocation of an
order which is otherwi se valid and operative but also orders
which are invalid. The word means annulling, rescinding
wi thdrawi ng.’” Further, the word "expire’ neans 'to cone to
an end, or to put an end to, or to termnnate, or to becone
void, or to becone extinct.’ The orders of rel ease show that
the Governnent accepted the position that the previous
orders cane to end and rel eased the petitioners. Therefore,
the orders of release were orders of revocation of the pre-
vious orders of detention; and the previous orders  of
detention al so expired when the respondent passed orders of
rel ease. Under S. 14 a detention order may be revoked or
nodified at any time, and the revocation or expiry of the
detention order shall not bar the making of a fresh order of
detention where fresh facts have arisen after the date of
revocation or expiry on which the Governnent 1is satisfied
that such an order should be nade. But in the present case,
the fresh orders of detention contained identical grounds as
in the earlier orders. Therefore, the fresh orders are in
violation of S. 14. [3241H 325A, E-G 326C- E]
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Hari bandhu Das v. District Magistrate Cuttack & Anr. [1969]
1 SSCR 227, Ujal Mndal v. State of Wst Bengal, [1972] 3
S.CR 165, WMsood Alametc. v. Union of India & Os.
Al.R 1973 S.C. 897, Minal Roy v. State of Wst Bengal &
Os. [1973] 2 S.C.C. 822 and Chotka Henbramv. State of West
Bengal & Ors. A l.R 1974 S.C. 432, referred to.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petitions Nos. 961, 1339, 1622
etc. etc. of 1973.

Petitions under Art. 32 of the Constitution of India.
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Chakravorty, (in WP. No. 1636/73) Dilip Sinha (in WP. No.
1622/ 73) and Sukumar Basu, for the respondents (in all the
W PS.)
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For the petitions : By an order dated 26-10-72, the District
Magi strate, nade an order of detention under s.. 3(1) read
with s. 3(2). of the Miintenance of Internal Security Act,
1971 (Act 26 of 1971.)

After the judgnent of this Hon'ble Court in Sanbu Nath
Sarkar’s case, the petitioner was released But on the very
same day. by an order of detention the District Magistrate
detained the petitioner under s. 3(1) read with s. 3(2).
The ground of detention and the facts on which the order of
detention was based were the sane as in the previous order
of detention.

The second order of detention cones within the mschief of
S. 14(2) of the Act. |In Haribandhu Das V. Distt.
Magi strate, [1969] 1 S.C R 217 at 222 though this Hon'ble
Court interpreted the provisions of Preventive Detention
Act , 1950, the ratio of the said deci si on applies
propriovigore to the provisions of the Maintenance  of
Internal, Security Act, 1971, which are in pari materia with
the provisions of the 1950 Act.

In this case also, the order of detention nade by the
Magi strate, not having been followed up by the order of
confirmation within three nonths, order dated 26-10-72 / mnust
be deened to have becone invalid. That is to say the /order
of detention has expired on 25-1-73. It is adnmtted at page
6 of the affidavit in opposition that no fresh facts have

arisen, since the release of the petitioner. Ther ef or e,
there is no justification for the fresh order of detention
on the same ground and on the sane facts. Therefore, the
second order of detention is illegal on the reasoning in

Masood Alam s case, A I.R 1973 S.C. 897 (899), and A l.R
1973 S.C. 2469.

For respondent no. 1 : (1) The earlier purported detention
order was ab initio void. Thisis the effect of the
judgrment of this Court in Sanbhunath Sarkar’s case [1973] 1

S.C. C. 856.
(2) The order of release was in fact and | aw not an order
of revocation. |If the original order was non-est it could

not be revoked. It was just an order of rel ease expressed
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interms of Art. 166 of the Constitution

(3) Except in the case of revocation or expiry of a
detention order nmade under s.3, a fresh detention order on
the same grounds is not precluded. For S. 14(2) to apply,
there rmust be in legal and factual existence a detention
order under s. 3.

(4) 1If a detention order is not duly made under s.3, it
does not preclude the passing of a detention order under
that section even on the sanme grounds.

In the present case having regard to the decision of this
Hon’ bl e Court in Shanmbhu Nath Sarkar’s case there was no
detention order legally nmade under s. 3.

The |aw declared in Shanbhu Nath Sarkar had to be conplied
with by the State in cases where detention orders were
passed under section 3 prior to the declaration of the
invalidity of section 17Aof the Act. As in Shanbhu Nath
Sarkar’s case, so alsoin the present case the order of
detention was duly passed under section 3 and all steps
requi site under the Act were conplied with. In view however
of the l'aw declared by this Hon ble Court in Shanmbhu Nath
Sarkar the Governnment of West Bengal rel eased the present

petitioner from detention. This could not and did not
amount to a revocation of the detention order of 27th March
1972. In the present case there was neither a revocation

nor an expiry of 'the detention order. ‘A detention order
expires when the tinme specified in it cones to an end or
when necessary steps under the Act are not - conplied with
within the tinme nmentioned therein. ~A detention order is
revoked when it is either expressly cancelled or wthdrawn
or when fromthe facts and circumstances it i's clear that by
necessary inplication this nust be so. ‘A nere order of
rel ease of a detenu fromdetention does not necessarily |ead
to that consequence-for instance see section 15 of the Act.
In the present case the detention order could not. have
expired and did not in fact expire as the various steps
ment i oned in the Act were conplied within the time
speci fi ed. There was no revocation either, because in the
first place, there was no order of revocation and Secondly,
the facts and circunstances mentioned above clearly show
that the Governnment did not revoke or purport -to revoke
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the order of detention already passed but released the
detenu from detention only because of the order of the
Supreme Court in Shanbhu Nath Sarkar’'s case.

(6) Under he |aw declared under the judgnent -in Shanbhu
Nath Sarkar’s case detention orders passed at a tine when
section 17A wag on the statute book and before t he

declaration of invalidity by the Court were (illegal or
becare illegal, even though all provisions of the Act
regarding detention were duly conplied with. Accordi ngly
the release in the present case was also justified in
account of the declaration of illegality by the  Court.

There was no invalidity on the making of the order of
detention in the present case, nor any negligence or
ineptitude as in Hari Bandhu Dass v. District Magistrate
Cuttack [1969], 1 S.C R 227. In that case in fact the
order of detention had expired for non-conmmunication of the
grounds in vernacul ar | anguage to the detenu

(7) In each of the cases cited by the other side there was
a revocation or expiry of the order of detention by reason
of non-conpliance with the provisions of the Act itself.
None of themrelated to or arose out of a provision of the
act declared to be unconstitutional as in Shanbhu Nath
Sar kar’s case.

(a) Hari Bandhu v. District Mgistrate, Cuttack [1968] 1
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S.C.R 227.

The detention order was revoked because of the fornmal defect
in conmplying with the Act. translation of the grounds in
Oiya were not furnished

(b) Uyjal Mndal v. State of West Bengal [1972] 3 S.CR
165-

This was a case of expiry because of want of confirmation
within three nonths fromthe date of the detention order.

(c) Masood Alamv. Union of India A1.R 1973 S.C. R 897.
This was a case of release because of non-receipt of
approval by the State Governnent within the requisite time-
therefore treated as an expiry.

(d) Chotka Henmbramv. State of Wst Bengal A 1.R 1974 S.C
432 (March) para 8 of that judgnent, which in effect is the
basis of judgnent, assunes that the naxinmm period of
detention is 12 nonths which is erroneous. |In paragraph 6
of the judgment the order of release in the case was
presuned to be an order of revocation and no argument was
advanced to the contrary.

(e) Har " jas v.~ State of Punjab A I.R 1973 S.C. 2469
(Novenber)

This was also a case of expiry because the order was not
appr oved.

(f) 77CWN 1002-Thi's decision is wunder appeal to this
Hon’ bl e Court. it i's submtted that the decision which runs
counter to the argunments urged on behal f of the State in the

pr esent matter s erroneous. It does not correctly
interpret Shanbhu Nath Sarkar’s caseor 'the effect of the
constitutional invalidity of section 17A on the detention

order in that case.

The Judgrment of the Court was delivered by-

RAY, C.J: This Court on 22 April, 1974 passed an order for
rel ease of the detenus. The reasons were to be given later.
The reasons are as foll ows:

In Wit Petition No. 961 of 1973 the petitioner was detai ned
pursuant to an order of detention dated 15 January, 1972.
He was rel eased by the State Government pursuant to an order
dated 23 April, 1973. On 25 April, 1973 there was anot her
order of detention. The petitioner was detained pursuant to
that order.

In Wit Petition No. 1339 of 1973 the petitioner was
det ai ned pursuant to, an order of detention dated 27 March

1972. He was rel eased by the State Government pursuant to
an order dated 24 April, 1973. He was detai ned again under
an order dated 26 April, 1973.

In Wit Petition No. 1622 of 1973 thepetitioner was
det ai ned under an order dated 6 Novenber, 1972. The State
CGovernment rel eased the petitioner on 28 April, 1973. He

was detained again pursuant to an order dated 26 April
1973.

In Wit Petition No. 1636 of 1973 the petitioner was
det ai ned pursuant to an order of detention dated 11 January,
1972. He was released by the State Governnent on 27  April
1973 pursuant to an order of release. The petitioner —was
det ai ned again on 27 April, 1973. pursuant to an order dated
24 April, 1973.

In Wit Petition No. 1656 of 1,973 the petitioner was
det ai ned putsuant to an order of detention dated 7 January,

1973. He was rel eased by the State Government pursuant to
an order dated 23 April, 1973. He was detained again by the
State Governnent pursuant to an order dated 24 April, 1973.

In Wit Petition No. 1666 of 1973 the petitioner was
detained pursuant to an order dated 26 Cctober, 1972. He
was rel eased by the State Governnent on 28 April, 1973. He
was detained again on 28 April, 1973 pursuant to an order




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

dated 26 April, 1973.

The common feature in all these cases is that t he
petitioners were rel eased by the State Governnent after the
decision of this Court in Sanbhu Nath Sarkar v. State of
West Bengal (1973) 1 S.C.C. 856, 4The judgment in Sanbhu

Nath Sarkar case (supra) was given by this Court on 19
April, 1973.

The petitioners challenged the orders of detention after
their rel ease. The grounds of challenge are two-fold.
First, the orders of release of the petitioners anbunted to
and were orders of revocation or expiry of earlier detention
orders. Second, the State was not conpetent to pass
subsequent orders of detention on the sane facts and grounds
as in the earlier orders of detention

The contentions of the State were these The orders of
rel ease were nade by the, State pursuant to the decision of
this Court in Sanbhu Nath Sarkar case (supra). The State
had not option but to order release only because of the
deci sion /in Sanbhu Nath Sarkar case (supra). The earlier
detention —orders because of the decision in Sanbhu Nath
Sar kar case (supra) could not be said to be orders with the
authority of [|aw Therefore, the orders of detention
subsequent to their release were new orders on fresh facts
and had no relation to the previous orders.

The Mai ntenance of Internal Security Act, 1971 hereinafter
referred to as the Act confers power on the Centra

Government or the State Governnent to nake orders detaining
persons as nentioned in section 3 of the Act.  The present
petitions turn on the interpretation of the provisions
contained in section 14 of the Act. Broadly stated, section
14 of the Act provides that a detention order may, at any
time, be revoked or nodified and the revocation or expiry of
the detention order shall not bar the making of ‘a fresh
detention order where fresh facts have arisen after the date
of revocation or expiry on which
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the Central Government or a State CGovernnent is satisfied
that such in order should be nade.

This Court in Sanbhu Nath Sarkar case (supra) ~held  that’
section 17A of the Act which was introduced in 1971 did not
satisfy the requirements of Article 22(7) (a) of the
Constitution. Section 17A of the Act was held to offend the
provi sions of the Constitution. The petitioner was rel eased
in that case

This Court in Sanbhu Nath Sarkar case (supra) did not ex-
press any opinion on the question whether the maxi mum peri od
of detention which was prescribed by section 13 of the Act
as anended in 1971 was valid. The provisions of section 13
as amended were that the prevention could be for twelve
nonths fromthe date of detention or until the expiry of the
Def ence of India Act whichever is later,

This Court in Fagu Shaw etc. v. State of’ Wst Bengal Al.R
1974 S.C. 613 held that the maxi rum period of detention
fixed with reference to the duration of an enmergency is the
maxi mum period fixed by Parlianent in accordance with the
provi sions of the Constitution.

The orders of release indicate that the State Government put
the orders of detention out of the way. The petitioners
coul d not be released if the detention orders wer e
considered by the State Governnent to be authority for
detenti on. The orders of release also show that the
CGovernment did not, approve of the orders of detention. The
rel ease orders further establish that the State Governnent
found that the orders of detention were not effective.

The contention of the State that the previous orders of
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detention were non-est is insupportable. The stark reality
of the, detention of the petitioners cannot be effaced. It
is apparent that the orders of detention after the release
contain identical grounds as in the wearlier orders of
detention. The subsequent orders of detention are not based
on fresh facts after the orders of release.

There can be no casuistry with the orders of release. These
orders of release anount to revocation of the orders of
det enti on. The contention of the State that the previous
orders were illegal and therefore the rel ease orders did not
amount to revocation is utterly unsound. if, according to
the State, the previous orders were illegal it cannot be
denied that the petitioners were in fact detained. The
expr essi on revocation" has been held by this Court in
Hari bandhu Das v. District Magistrate Cuttack & Anr.(3)
(1969) 1 S.C.R 227 to include not only revocation of an
order which is otherwi se valid and operative but also orders
which ~are invalid. ~Revocation neans cancellation of the
previ ous orders.

In four recent decisions of this Court in Ujal Mndal V.
State of West Bengal (1972) 3 S.C. R  165; Masood Alam etc.
v. Union of India & Os. A Il.R 1973 S.C. 897; Minal Roy
v. State of Wst Bengal & Os. (1973) 2 S.C.C 822 and
Chot ka Henbramv. State of

3 32

West Bengal & Os. Al.R 1974 S.C. 432 this Court
consi dered the nmeaning of 'revocation’ or - 'expiry’. In
Ujal Mndal case (supra) the order of detention was not
confirmed before the expiry of three nonths. This Court,
therefore, held that —non confirmation would anmount to
revocation of the earlier order. In Masood Al am case
(supra) the orders of release were held to anmount to
revocation or expiry of the earlier orders of detention. In

Minal Ray case (supra) the orders of release were construed
by this Court to amount to revocation of previous  orders.
In Chotka Henmbram case (supra) the orders of  release
consequent on the decision of this Court in Sanbhu Nath
Sarkar case (supra) were held to be revocation of ‘the pre-
vious orders of detention.

The  word "revocation" nmeans annul | i ng, resci ndi ng,
wi t hdr awi ng. In the facts and circunstances of ~the case
orders of release cancelling orders of detention ambunt to
revocation of orders of detention. The word "expire"  neans
to cone to an end or to put an end to, Or to termnate or to
becone void, or to becone extinct. The orders ~of release
show that the Government accepted the position that the pre-
vious orders termnated and cane to an end  and t he
petitioners were rel eased.

For these reasons we hold that the orders of release were
revocation of the previous orders of detention. The
previ ous orders of detention also expired when the
CGovernment passed orders of rel ease. The second orders of
detention are in violation of the provisions of section 14
of the Act.

V. P. S Petitions all owed.
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