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Dr. ARIJIT PASAYAT, J.
1. Leave granted.

2. Chal | enge in these appeals is to the order passed by a
Di vi sion Bench of the Bonbay H gh Court allowing the wit
petitions filed by Gul abrao Dharnu Pol, respondent No.4 in
appeal relating to SLP ( C) No.12364/2006 and M. Suresh A
Kakkar, respondent No.4 in appeal relating to SLP (Q

No. 1178/ 2007.

3. A brief reference to the factual position would suffice.
The position as obtaining in the appeal relating to S.L.P.(Q
No. 12364/ 2006 is noted as the factual scenario is conmon to
both the appeal s.

On 18.4.1979, respondent No.4 was appointed as trainee
Deputy Superintendent of Police by the Governnent of
Mahar ashtra subject to conpletion of training, practica
training and passing of tests in certain subjects. According to
the appellants, only if these conditions are fulfilled, he was to
be appoi nted on regul ar basis to a cadre post in the cadre of
Dy.SP/ACP. In other words, it is stated that on conpletion of
the probation satisfactorily, respondent No.4 was appointed to
the cadre post and started officiating as Dy. SP/ ACP on regul ar
basis w.e.f. 3.8.1981 in terns of the Hone Depart nment,
Gover nnment of Mharashtra Order dated 1.2.1982. The
appel l ants were directly recruited to the Indian Police Service
(in short '"IPS) and allocated to the State of Maharashtra with
the allotnment year as 1985. By order dated 13.4.1989,
respondent No.4 was confirned as DSP w.e.f. 31.12.1987.
According to the appellants, there was no challenge to the
delay, if any, in his confirmation. On 3.8.1989, in ternms of the
third proviso to Regulation 5(2) of the applicable Regul ati ons,
i.e. Indian Police Service (Appointnment by Pronotion)
Regul ations, 1955 (in short 'Regulation’) he becane eligible for
consi deration for pronotion to the IPS on conpletion of eight
years of continuous service in the post of DSP in the State
cadre. On 26.2.1990, the Selection Cormittee nmet and
consi dered the candi dates who were substantive Dy. SPs who
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were eligible as on 1.1.1990 including respondent No.4. On
8.3.1991, respondent No.4 was pronoted to IPS along with

seven others, including Shri S. A Khopde. They all becane
juniors to the appellants who were appointed at |east six years
earlier. Respondent No.4 did not press his claimfor

consi deration for prompotion in the year 1988 itself. On
9.2.1993, he and other pronptees of his batch were confirned
inthe IPSwe.f. 8 3.1992. They were given 1987 as the year of
allotment in the IPS. On 27.7.1994, a representation was

made by respondent No.4 to treat 1984 as the year of

allotment by treating himas having been appointed in the year
1988 iteself. Subsequently, another representation was made

in January, 1995. O A No.807/1996 was filed before the

Central Administrative Tribunal, Minbai Bench (in short, the

Tri bunal ) praying for appropriate year of allotnment in the IPS
on the ground that though he was eligible, he was not

consi dered for the- vacancies of-1988. The Union of India and

t he Uni.on Public Service Conm ssion (in short, 'UPSC)

resisted the clai mof respondent No.4. The Tribunal dism ssed
the O A ‘inter-alia holding that the O A was barred by tine
and suffered fromdelay and | aches as the respondent No. 4

made a representation for the first time on 27.7.1994, much
after his alleged claimfor the year of allotment being 1988. It
was held that if his clains were to be allowed, it would
unsettle the settled position for about eight years. The review
petition filed by respondent No.4 was al'so dismissed. A wit
petition was filed by respondent No.4 chall enging the

judgrments of the Tribunal. The same was allowed by

condoni ng the del ay i n approaching the Tribunal and it was
directed that the official respondents were to redeterm ne his
year of allotnent as 1987 (which was |ater corrected to be
1988). It was also held that if respondent No.4 was eligible for
bei ng considered for the vacancies in 1988, his seniority shal
be determined treating himas entitled to be pronoted in the
year 1988 and his year of allotnent should be determ ned
accordingly. A contenpt petition (C.P.No.10/2006) was filed

by respondent No.4 and the Union of India inplenented the

j udgrment of the Hi gh Court wi thout preparing any seniority

list for the year 1988 by changing his year of allotnent from
1987 to 1984 and pl aci ng hi m above the appellants who were
direct recruits of the year 1985. This was done under threat of
contempt. The High Court disposed of the contenpt petition

as not pressed since the judgnent had been conplied wth.

As the appellants were not parties before the H gh Court, after
obtaining permission to file S.L.P., the Special Leave Petitions
were filed.

4. M. P.P. Rao, |earned senior counsel for the appellants,
primarily chall enged the judgnent of the High Court on the
ground that the appellants who would be directly affected by
the order of the H gh Court were not parties before the Hi gh
Court. In any event, there was not even an application for
condonati on of delay in noving the Tribunal. A stale claim
purportedly relating to 1988 was raised for the first tinme in
1994. The Hi gh Court could not have directed that the officia
respondents were to determne the seniority of respondent

No.4 treating his year of allotnent as 1988 and he was entitled
to be promoted in the vacancies occurring in the year 1988. It
was further submitted that had the appellants been inpl eaded

as parties, they could have pointed out the fallacy in the claim
of respondent No.4 and as to how he was not entitled to be
consi dered for pronotion. Learned counsel for respondent

No. 4, however, subnmitted that no direct relief was clained

agai nst the appellants and, therefore, there was no need to

i npl ead them as parties. Additionally, it is submtted that
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when respondent No.4 noticed that his claimhas been

bypassed without any legitinmate reason, he nade the
representation. Fromthe stand of the Union of India, it
appears that the proper course was to prepare three separate
lists, which is the normal procedure, for the years in question
if for any year the selection was not held. But that apparently
was not done in view of the High Court’s direction. The wit
petition before the High Court related to both eligibility and
pronoti on.

5. As has been pointed out by |earned counsel for the
appel l ants, there are two channels for appointnent to the IPS,
one is by pronmotion fromthe service candi dates and the ot her
is by direct recruitnment. The direction of the H gh Court is
some-what confusing. The sanme reads as foll ows:

"13. Under the aforesaid facts and
circunmstances, especially in the |light of the
above two Suprene Court Judgnents, in

Union of India and hers V/s. Vipinchandra
Hiral al Shah \026 (1997) Suprenme Court Cases (L
& S) 41, and Devendra Narayan Si ngh and

QO hers V/Is. State of Bihar and Gt hers \026 AIR
1997 SC 595, we set ‘aside both the aforesaid
orders of Central Adm nistrative Tribunal and
we hold that in the case of the petitioner, the
year of allotnent would be 1987 and he is
eligible for being considered for pronmotion in
the vacanci es occurring in the year 1988. CQur
view that in the case of the petitioner, the year
of allotnment would be 1987 is reiterated by the
Governnment of India s comunication to the
Petitioner dated 26th May, 1994. |In_ the |light of
the above, the Respondents shall deternined

the Petitioner’s seniority treating his year of
allotment as 1987 and that the Petitioner was
entitled to be pronmbted in the vacancies
occurring in the year 1988 itself. Rule is
accordi ngly nade absolute with costs."

Subsequently, para 13 was corrected to read as follows:

"Now the corrected Paragraph 13 in our
af oresai d judgnent and order will read as
under :

"Under the aforesaid facts and

ci rcunst ances, especially in the Iight
of the above two suprene Judgnents,

in Union of India and Others V/s.

Vi pi nchandra Hiral al Shah \026 (1997)
Supreme Court Cases (L&S) 41, and
Devendra Narayan Singh and O hers

V/s. State of Bihar and Qthers \026 AIR
1997 SC 595, we set aside both the
aforesaid orders of Centra

Admi ni strative Tribunal and we hold
that in the case of the petitioner, he is
eligible for being considered for
promotion in the vacanci es occurring

in the year 1988. 1In the light of the
above, the Respondents shal

determ ne the Petitioners seniority
treating the Petitioners as entitled to
be prompted in the vacancies




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

occurring in the year 1988 itself and

his year of allotnment/seniority should

be determ ned accordingly. Rule is

accordi ngly nade absolute with costs."

6. Sonmewhat inconsistent directions were given; first was to
consi der the year of allotment to be 1987 and consi der
respondent No.4’'s case. Subsequent part was the concl usion

that respondent No.4 was entitled to promotion. It is pointed
out by | earned counsel for the Union of India and the State of
Maharashtra that if all eligible persons are to be inpl eaded,
that woul d be inmpossible because it is not known how many
persons all over the country would be affected. We find that
nobody el se has noved thi's Court. Therefore, that question

may not strictly arise for consideration in the present case.
Additionally, as rightly contended by | earned counsel for the
appel l ants, there was practically no explanation for the bel ated
approach to the Tribunal, and the normal procedure of

preparing year-w se seniority list was given a go bye because

of High Court "s direction.

7. Be that as it may, in our view, the judgnment of the Hi gh
Court is clearly inconsistent and is set aside. W direct the
Central Covernment to-draw up year-wise lists for the

concerned years, determne the eligibility of respondent No.4
and take a decision inthat regard within a period of two
nonths fromtoday. Needless to say that the Centra

CGovernment, while undertaking the exercise, shall not be

i nfl uenced by any observations nade by the Hi gh Court or by

us in the present judgnent. It shall be open to the parties, if
any or all of them affected by the decision, to avail such
renedi es as are available in law. W express no opinion in

that regard

8. By order dated 17.9.2007, a Bench of this Court passed
the follow ng order:

"CGovernnent would be entitled to fill in the
vacanci es subject to the result of the specia
| eave petition.”

9. If any action has been taken pursuant to the said order
it shall continue to be operative until fresh decision is taken
by the Central Governnent. It needs no reiteration that by

giving this protection, we have not expressed any opi nion on
the nmerits of the case

10. The appeal s are accordingly di sposed of without any
order as to costs.




