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ACT:

Advocate on the roll of Sind H gh Court-Sind
ceases to formpart of India-If right to practice
in courts of India 'continue-India (Adaptation of
Exi sting Indian Laws) Order, 1947, s. 5-The Indian
Bar Councils Act, 1926 [38 of 1926], s. 14.

HEADNOTE

The appellant J who was enrolled as an
advocate in the Chief Court of Sind in My 1947
cane to India at the end of the year 1948, and
practiced in the Courts at Delhi. The Chief
Justice of Punjab High Court prohibited the
appel lant from practicing as an advocate inthe
Courts of Delhi. At
962
the time the appellant was enrolled he was an
advocate for the purposes of the Indian Bar
Councils Act, 1926, and so was entitled ~as of
right to practice in any subordinate courts in
what then was British India.

The question was whether this right continued
to exist, after Sind ceased to forma part of
I ndi a.

N

Hel d, that the Chief Court of Sind which was
a Hgh Court for the purposes of Indian Bar
Councils Act. 1926, upto August 14, 1947, ceased
to exist as a Hi gh Court for the purposes of the
Indian Bar Councils Act, wth effect from August
15, 1947, by virtue of s. 5 of the India
(Adaptation of Existing Indian Law) Order, 1947.
The necessary consequence of this was that the
Rol |l maintained by the Chief Court of Sind was
from August 15, 1947, no longer a roll maintained
by a H gh Court wthin the neaning of the Indian
Bar Councils Act, 1926, and any person whose namne
was entered on the Roll of the Chief Court of Sind
ceased to be an advocate for the purposes of s. 14
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of the I ndi an Bar Councils Act, 1926, and
therefore ceased to have the right under that
section to practice in courts of India.

In the present case even though the appellant
had a right on August 14, 1947, to practice in the
courts subordinate to any High Court in India,
such a right ceased to exist after the India
(Adaptation of Existing Indian Laws) Order, 1947.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION. Civil Appea
No. 490 of 1860.

Appeal by special leave fromthe judgnent and
order dated October 6, 1958, of the Punjab Hi gh
Court in Gvil Msc. No. 28 of 1958(File "A).

Mohan Behari Lal ,~ for the appellant.

N. S Bindra and P. D. Menon, for the
respondent No. 1.

Radhey Lal Agarwal -~ and ~V.N. Sethi, for
respondent No. 2.

1961. Decenber 5. The  Judgnent of the Court
was delivered by

DAS GUPTA, J.-The appellant, Jetha Nand
(Betab) was enrolled as an Advocate in the Chief
Court of Sind on My 14, 1947. He -canme away to
India at the end of the year 1948 and practised in
the courts at Delhi.  On Cctober 8, 1956 an order
was passed by the Chief Justice of the Punjab Hi gh
Court prohibiting the appellant from practising as
an
963
Advocate in the courts at Delhi. ~ On Novenber 8
1956 the appellant presented an application to the
Hi gh Court in which he contended that by virtue of
his having been enrolled as an (Advocate in the
Chief Court of Sind he was entitled to practice in
all the subordinate courts within the territory of
India. This petition was however rejected by a
Ful | Bench of the Punjab Hi gh Court on the view
that the appellant could not after the partition
of India be considered to be an Advocate enroll ed
under the provisions of the Bar Councils Act.
Against this order the present appeal has been
preferred on special |eave granted by this Court.

The petitioner’'s case is that as inmediately
before the partition of India he was entitled to
practise in any court in British India his right
to practise in those Courts continued to exist
even when on partition of India, "British India"
ceased to exist and provinces of India took their
pl ace; and when thereafter on the formati on of the
I ndian Uni on under the Constitution t hese
provi nces becane States of India but those sane
courts continued, his right to practise in those
courts al so conti nued.

On behalf of the respondents it is contended
that the petitioner’s right to practise in courts
which were not under the Chief Court of Sind
ceased as soon as Sind ceased to form part of
India and the Chief Court of Sind ceased to be a
H gh Court in India.

As the appellant bases his claimon s. 14 (1)
(b) of the Indian Bar Councils Act, it is
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necessary to examne first the schene of that Act.
This Act was passed to provi de for t he
constitution and incorporation of Bar Councils for
certain courts in British India, to confer powers
and i mpose duties on such Bar Councils and to
amend the law relating to legal practitioners
entitled to practise in the courts. It extended to
the whol e of British
964
I ndia but was in the first i nstance rmade
applicable to only certain named H gh Courts-the
Hi gh Court at Calcutta, and the High Courts at
Madr as, Bonbay, Allahabad, Patna and Rangoon. It
was al so provided (s. 1, sub-s.2) that the Act
shall apply to such other Hgh Court within the
meaning of cl. 24 of s. 3 of the CGeneral C auses
Act, 1897 as the Governor-General in Council may,
by notification in the Gazette declare to be High
Courts to/ which this Act applies. Sections 2,17,
18 and 19 were to come into force at once; but as
regards the other provisions it was enacted that
they could come into force in respect of any High
Court to which the Act applied on such date as the
CGovernor-Ceneral in~ Council mght by notification
direct. Section 2 defined Advocate as "an
advocate" entered in the roll of advocates of a
H gh Court under the provisions of “this Act and
"High Court" as "a High Court to which this Act
applies". Sections 3, 4 and 5 -deal wth 'the
constitution and incorporation of Bar Councils:
Section 8 makes it the duty of every High Court to
prepare and naintain a roll of advocates of the
Hi gh Court and al so provides that no person shal
be entitled as of right to practise in any High
Court unless his nane is entered inthe roll of
the advocates of the H gh Court. Section 10
enpowers the Hi gh Court to reprinmand, suspend or
renove from practice any advocate of the High
Court whom it finds qguilty of professional and
ot her m sconduct. The nmanner in which such action
can be takenis dealt with in ss. 10, 11, 12 and
13. O these, s. 12 provides inter alia that when
any advocate is reprimnded or suspended under
this Act a record of the punishnment shall be
entered against his name in the roll «of the
Advocates of the High Court and when an Advocate
is renoved fromPractice his name shall forthwth
be struck of the roll. Section 14 provides inter
alia that an advocate shall be entitled as of
right to practise in any other Court in British
I ndi a.
965

It is not disputed before us that the
CGovernor-Ceneral by notification in the Gazette of
India did declare the Chief Court of Sind to be a
Hi gh Court to which this Act applied and that by
another notification he also directed that all the
provisions of the Act would come into force in
respect of the Chief Court of Sind on sone date
| ong before 1947. Consequently, even though these
notifications have not been placed before us we
nmust proceed on the bases that on May 14, 1947,
when the appellant was enrolled as an advocate in
the Chief Court of Sind he was an advocate for the
pur poses of the Indian Bar Councils Act and so was
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entitled as of right to practise in any
subordinate courts in what then was British |ndia.
The question is whether this right continued to
exist after Sind ceased to forma part of India.
It appears to us clear that when s. 2 defines
advocate as "an advocate entered in the roll of
advocates of H gh Court", it nmeans an advocate who
has been entered in such roll of advocates and
whose nane continues to be on that roll. Wen, for
exanpl e, the nanme of the advocate is renmoved from
the roll under s. 12 (7) he ceases to be an
advocate within the meaning of s. 14 in spite of
the fact that his name was once entered in that

roll. An advocate entered in the roll of advocates
can therefore nean only one whose nane continues
to be entered in that roll. Wat is the position

if the H gh Court  ceases to exist, by reason of
abolition or otherwi se ? The only possible answer
tothis gquestionis that if the Hi gh Court ceases
to exist;  the roll which used to be naintai ned by
it has also no | egal existence and consequently a
person whose name was in that roll, is no |onger
an advocate wthin the neaning of s. 14 or any
ot her section of the Act.

That appears /'to be exactly the position in
the present case. The Chief Court of Sind was a
H gh Court within the neaning of ss. 3 to 19 of
the Indian Bar Councils Act by reason of the
notification made by the Governor-General in
Council under s. 1 sub-s. 2 of the Act. It would
be absurd
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to think that when Sind ceased to form part of
India the Chief Court of Sind still continued to

be a H gh Court for the purposes of Indian |aw.
Al doubts in the matter have however been set at
rest by the provisions of the Indian (Adaptation
of Existing Indian Laws) Order, 1947. 1In this
connection it is necessary to recall s. 18 sub-s.
18 sub-s. 3 of the Indian Independence Act which
provides that the law of British India and of the
several parts thereof existing imrediately before
the appointed day shall, so far as applicable and
with the necessary adaptations, continue as the
| aw of each of the new Domi nions and the severa
parts thereof until other provision is nade by
| aws of the Legislature of the Domnion in
guestion or by any other |legislature or other
authority having power in that behalf. Many
adaptations were in fact found necessary to renove
conplications and confusions which m ght otherw se
have arisen. O the several adaptation orders made
we are concerned here wth the Adaptation O der
No. 16 which was called the India (Adaptation of
Exi sting Indian laws) Order, 1947. In this O der
the appointed dated was defined as August 15,
1947. Section 5 of the Order is in these words : -
"Any reference in an existing Indian | aw
to a H gh Court which as fromthe appointed
day ceases to be a High Court for any part of
t he Dom nion of India, shal
(a) if the reference be to the High
Court of Judi cature at Lahore, be
replaced by a reference to the High
Court of East Punjab, and
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(b) in any other case, be omtted."
The Chief Court of Sind (a High Court within the
nmeani ng of the General C auses Act) having ceased
as from August 15, 1947 to be a High Court for any
part of the Dom nion of India references to that
Court as one to which the Act applied nust be
omitted in the application of the Indian Bar
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Councils Act, 1926 after that date. |In other
words, the Chief Court of Sind which was a High
Court for the purposes of the Indian Bar Councils
Act, 1926 wup to the August 14, 1947 ceased to
exist as a Hgh Court for the purposes of the
Indian Bar Councils Act with effect fromthe 15th
day of August, 1947. The necessary consequence of
this is that the roll maintained by the Chief
Court of Sind was from August 15, 1947 no | onger a
roll maintained by a H gh Court wthin the meaning
of the lndian Bar Councils Act and thus any person
whose nane ~was entered on the roll of the Chief
Court of ~Sind ceased to be an advocate for the
purpose of s. 14 of the Indian Bar Councils Act,
1926 and therefore ceased to have the right under
that section to practisein courts in India.

There can be/no ~doubt whatsoever that in
maki ng this adaptation in s. 5 of the India
(Adaptation of Existing Indian Laws) Order, 1947
the intention of the authority making the order
was not only to ensure that rights will not in
future accrue on the basis of a H gh Court now in
Paki stan having been fornmerly a Hgh Court -in
India but also to prevent the future exercise of
any right that may have becone vested in any
person on such a Hi gh Court having been a High
Court in India. This conclusion is inevitable from
the absence of any saving clause inthe Adaptation
Order. Thus, even though the appellant had a right
on the 14th August, 1947 to practise in the courts
subordinate to any High Court in ‘India such -a
right ceased to exist after the Adaptation O der
ment i oned above.

We need nmerely add that if the appellant’s
contention was correct, the anommlous position
woul d have arisen that there would be no court in
I ndi a which could take disciplinary action agai nst
him in the event of misconduct. The schenme of the
Bar Councils Act is as has been enphasi sed
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earlier, that each H gh Court in the country
shoul d have disciplinary jurisdiction over the
Advocates on its rolls. The provisions of the
Adapt ati on order have maintained this position

In our opinion, the H gh Court rightly
rejected the appellant’s application. The appea
is accordingly disn ssed.

In the circunstances of the case we make no
order as to costs. But the appellant who has filed
the appeal as a pauper is directed to pay the
court-fees which woul d have been paid by himif he
had not been permtted to appeal as a paper

Appeal dism ssed




