IN THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VI L APPELLATE JURI SDI CTI ON
SECOND APPEAL NO. 201 OF 1989

1. Khandu al i as Kanderao Ranthandra
Gode, since deceased by his heirs
and | egal representatives

1A Anj anabai Khandu Gode

1B. Jagannat h Khande Gode
both residing at and Post
Shi ndwada, Tal uka Di ndori,
District Nasik

1C. Si t abai Madhavrao Sonawane
residing at and post Kaji sangvi
Tal . Chandwad, Dist. Nasik

1D. Janakabai Madhavrao Atre
residing at and post Unbar khed
Tal uka N phad, Di st. Nasik

1E. Vi t habai Kedu Kushar
residing at and post Nandur - Khurd
Tal uka N phad, Dist. NasiKk. .. Appel I ant s

Ver sus

Chandr abhagabai Raj aram Gade
Chandr akant Raj aram Gade
Pushpa Raj aram Gade
Usha Raj aram Gade
Nandeo Vithal Bhal erao since
deceased his | egal representaives
5a. Shobha G Pati |
r/at at and post Jaul k Wani
Tal. Dindori, Dist. Nasik
5b. Sou Sitabai Nandeo Bhal erao
r/at Tisgaon, Tal. Dindori,
Di st. Nasi k.
6. Raj aram Vi t hal Bhal er ao
7. Vasant Raj aram Gade
both Agri. r/o Tisgaon,
Tal. Dindori, Dist. Nasik. .. Respondent s

GhwbdE

Mss A R S . Baxi for appellants

M. Ki shor Patil i/b M.P.N Joshi for respondent nos.1 to
4

Ms Deepa Matondkar i/b M.J.N Pawar for respndent no.5
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CORAM P. V. KAKADE, J.
DATE : 14t h OCTOBER, 2005.
ORAL JUDGVENT :
1. The appel l ants have preferred this appeal

against the judgnment and order passed by 2nd Addl.
District Judge, Nasik decreeing the plaintiffs’ suit by
order dated 25th Cctober, 1985 for partition and
separate possession of respective shares of the property
by nodifying the decree passed by the trial court dated
31st July 1981.

2. | have heard the | earned counsel for both the

parties. Perused the record.

3. The Plaintiff No.1l Chandrabhagabai filed the
suit for herself and for her mnor children claimng she

was married to Rajaramafter the death of his first

wife. This marriage had taken place about 15/20 years
ago. The plaintiff did not give any particulars about
the year or date of marriage. It was subnmtted that the

marri age had taken place in presence and at the hands of
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priest in a Gandharva Form After the marriage she gave
birth to Respondent nos.2 to 4 who were begotten from
the said marriage. Raj aram was serving as a Police
Constable, who died in April 1969. The defendant no.2
Vasant is the son of Rajaram begotten from his first
wife. Def endant no.1 Khandu is the uncle of deceased
Rajaram Rajaram s father Trinbak died | ong back in the
year 1927-28. However, |left behind a wi dow WManjul abai
i.e. not her of Rajaram Manjul abai who was original
defendant no.5 had died during the pendency of appeal
and her legal representatives are, according to the
plaintiffs, defendant no.2 and all the plaintiffs.
According to the plaintiff, she married with Rajaramin
a Gandharva form and famly was joint famly having
agricultural land, houses etc. at village Sindwad in
Taluka Dindori and also at Tasgaon in Tal. Di ndorii .
Fam |y al so owned novabl es |ike agricultural inplenents,
cattle, including bullocks etc. The property bel ongi ng
to the joint famly. After the death of Rajaram the
property was mnutated jointly in the nane of Defendant
no.1l and plaintiff as well as defendant no.2. Thus the
property continued to be jointly recorded. However,
after the death of Rajaram the defendant nos.1 and 2

started troubling the plaintiffs by some nmeans or ot her
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and did not allowthemto reside at Sindwad. The incone
of the joint famly property was also not allowed to be
taken by the plaintiffs proportionately to their share.
This resulted in plaintiffs not getting any inconme and
therefore, the plaintiff no.1 took her <children and
shifted to her father’s house at village Dindori in Tal.
Ni phad. It is also contended that nmango trees and
Babhul trees belonging to the joint famly were sold to
third party. When it was learnt that she cane to the
conclusion that it was against her interest and hence
decided to file the suit. The plaintiff has clained the
declaration that the sale deed executed by defendants
with regard to the properties in question were not
binding on her as the plaintiff had never consented to
the sane. According to the plaintiffs, they had 4/5
share in the suit properties and therefore, they have
filed the suit for partition and separate shares and
possession thereof. The defendants contested the suit,
inter alia, denying the plaintiffs’ claimand submtted
that the entire suit property had cone to their share
after partitions were effected. They also challenged
the legal status of plaintiff no.1 as legally wedded
wi fe of Rajaram and stated that she had no right, title

and interest in the suit property. Defendant no.5 was
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j oined subsequently in the suit, who contended that
Rajaram had first married wth a wonen by name
Chandrabhaga and sai d Chandrabhaga di ed soon after the
marri age. Thereafter, Rajaram narried another woman,
who was nanmed as Chandrabhaga after her marriage.
Def endant no.2 was born to this Chandrabhaga. Thi s
Chandrabhaga died due to disease of T.B. Thereafter,
deceased Raj aram never married wi th anybody and
therefore, plaintiff no.1 clains that she was legally
wedded w fe of Rajaram was denied and as such suit was

sought to be dism ssed.

4. The learned trial judge adjudicated the dispute
on nerits and cane to the conclusion that the plaintiffs
had proved that the plaintiff no.1 was legally wedded
wife of Rajaramand Plaintiff Nos.2 to 4 are legitinate
children of deceased Rajaram It was further held that
the defendants failed to prove that there was previous
partition between the defendant no.1l and deceased
Raj aram and as such it was held that the plaintiffs were
entitled to get partition and separate possession of
share in the suit property and suit canme to be decreed

with direction to pay nesne profits.
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The appeal was carried to the District Court,
Nasi k. The |l earned Addl. District Judge after hearing
both the parties cane to the conclusion that the
plaintiff no.1 was legally wedded wife of Rajaram and
Plaintiff nos.2 to 4 legitimate children of Rajaram It
was also held that defendants also failed to prove the
previous partition between the defendant no.1 and
deceased Rajaram and as such suit canme to be decreed by
confirmng the judgnent of the |ower court. However,
shares of the respective parties were nodified as
observed by the |ower appellate court. Also anount of
mesne profit was nodified and it was directed that
anount of Rs. 4500/ = be paid by the defendant nos.1 and 2
to the plaintiffs towards past nesne profits and share

of fruits and novables. Hence the present appeal.

5. It may be noted that at the tine of adm ssion of
the appeal this Court has fornmulated the substantial
guestions of law to the effect that whether the marriage
of the plaintiff no.1 was valid in |aw when in fact it
was seen that the first wife of Rajaramwas alive at the

time of the plaintiff’s marriage?

6. In this regard | nust note here that the entire
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evi dence on record shows that the bone of contention is
legitimacy of nmarriage between the plaintiff no.1 and
deceased Raj aram and therefore, evidence in that respect
would be sufficient to decide the fate of the appeal.
In this regard P. W1 Chandrabhagabai has stated in her
evidence that she had married to Rajaram in Gandharv
form Though she is unable to give year or nonth of her
marri age, she has stated that the marriage had taken
place sone time 20 or 25 years prior to her evidence.
This part of her evidence was recorded in COctober, 1979,
therefore, it is apparent that the marriage had taken
pl ace sone tinme between 1954 to 1959. There does not
appear to be any dispute that the previous wfe of
Raj aram was al so named. Chandrabhagabai, who died in
the nonth of June 1957. The extract of her death
register is at Exh.111. I t was produced by the
def endants which shows the date of death as 7th June
1957. The question therefore is as to whether the
plaintiff can prove that she had married to Rajaram
after June 1957 and whether her first nmarriage was
lawful Iy dissol ved. In her evidence she has stated
clearly that there was a divorce obtained by her from
her first husband. She had also stated that the first

wife of Rajaram was dead when Rajaram entered into
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Gandharv marriage with her. The nane of first husband
of plaintiff no.1 is stated to be Bhairu Dhondi ba. She
has deposed that Bhairu did not |ike her because she was
illiterate and had given divorce to her as a result of
t hat . According to the plaintiff, there was witing
about divorce and her father had kept this divorce deed.
This divorce deed was shown to Rajaramat the tine of
Gandhar va. Thi s di vorce deed has not been produced by
her in the court. It was submtted on behalf of the
appel lants that non production of divorce deed should
lead interference that there was no such divorce deed.
However, it nust be noted that the divorce deed is an
ol d docunent. Also it is to be noted that the plaintiff
No.1 has |lived with Rajaramas his wife openly for a
long tinme and it was hardly expected by her that the
di vorce deed would ever be required Ilater on. Her
version that the divorce deed was not traceabl e appears
to be probable in view of the |ong cohabitation that has

taken pl ace between plaintiff no.1 and deceased Raj aram

She has al so exam ned her brother P.W2 Bhikaji.
He was serving in Security Press and he has stated that
the first marriage of plaintiff no.1 was dissolved

because the first husband was a educated person while

::: Downloaded on -01/04/2024 15:49:25 :::



plaintiff no.1 was not. He has also stated that a
di vorce deed was executed in the matter and it was with
the parents. But the said deed was not traceable. Thus
this wtness also speaks of a divorce deed which was
executed and his evidence appears to be a natural as he
is a brother, who should be in the know of the facts
involved relating to the famly. Next w tness exan ned
on behalf of the plaintiff is P.W- Mile who is Brahmn
priest, who had perfornmed Gandharv marriage of the
plaintiff with Rajaram This witness has stated that he
performed the marriage and before perform ng such
marriage Plaintiff No.1l was divorced from her forner
husband and at the time of Gandharva this wi tness had
seen the deed of divorce to satisfy hinself that no
illegality was being committed. This witness is also
disinterested wtness and there is absolutely no reason
why he shoul d be disbelieved. 1In view of this position,
the factum of Gandharva between Plaintiff no.1 and
deceased Rajaram nust be held to be proved, as
concurrently recorded by both the courts below. If this
fact 1is accepted, then the question of |legal status of

Plaintiff’s marriage established.

7. The second contention raised on behalf of the
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appellants is regarding the allegation that first wfe
of Rajaram was alive when the alleged nmarriage of
plaintiff no.1 took place. The reasoning adopted by the
| earned |ower appellate court in this regard appears to
be quite acceptable when it is concluded that in al

probabilities that first wife of Rajaram was already
dead when plaintiff no.1 was married to him Thi s
conclusion is based on various pieces of docunentary
evi dence. It is to be seen that first wife of Rajaram
died on 7.6.1957, the birth extract of plaintiff no.3,
one of the children of deceased Rajaram and plaintiff
no.1l, apparently shows that he was born on 17th August
1958, which leads to presunption that plaintiff no.1l was
married soon after first wife of Rajaramdied. At any
rate, the concurrent findings recorded by both the
courts below on the basis of facts involved and proved
on record appear to be reasonable, and therefore, cannot
be  doubted even for a nonent. Under t hese
circunstances, | hold that the plaintiff no.1 was
legally wedded wife of Rajaramand Plaintiff nos.2 to 4
are legitimate children begotten fromtheir nmarriage.
It is also apparent fromthe evidence that plaintiff
no.1 was narried to Rajaramafter death of his first

wife and therefore, there is no legal bar in respect of
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their marriage by resorting to formof Gandharva Vi vah.

8. Once we reach this position, the remaining
factors are seen to be properly adjudicated by the | ower
appellate court in respect of determ nation of share of
the parties especially when the defendants have failed
to establish that there was previous partition between
deceased Rajaram and defendant no.l1 and as such suit

property was joint famly property.

9. For the reason recorded above, | hold that there
is no nerits in the appeal and therefore appeal stands
di sm ssed. In view of the facts and circunstances,

there shall be no order as to costs.
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