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Vs.
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VARADARAJAN, A. (J)
BENCH:

VARADARAJAN, A. (J)
FAZALALI, SYED MURTAZA

Cl TATI ON
1983 AR 969 1983 SCR (3) 362
1983 SCC' (4) 345 1983 SCALE (1)680
ACT:

| mport Policy, 1981-82-Paragraph 138 (1)-Repl eni shrent
Li cence acquired by transfer by a Trading House-Wether
endorsenent can be refused on the ground that Repl eni shnent
Li cence had not been issued against -export of its own
products ?

HEADNOTE:

The appel | ant whi ch was a manuf acturer-exporter as well
as a recognised Trading House acquired  a Replenishnent
Li cence by transfer from another manufacturer-exporter and,
desiring to import raw materials, conponents, etc., required
for use inits factories under that Licence, sent it to the
third respondent requesting that the transfer of the Licence
inits name be recogni sed and an endorsenent nade thereon to
make it wvalid for inport of itens pernitted under paragraph
138 (1) of the Inmport Policy, 1981-82. The third respondent
rejected the request on the basis of an office Circular
dated 31-8-1981 issued by the second respondent which
directed the licensing authority not to grant endorsenent
under paragraph 138 (1) unless the Replenishnent Licence had
been issued to the applicant against export of its own
products.

The appellant’s wit petition challenging the validity
of the circular dated 31-8-1981 as well as the order made on
its application for endorsenent of the |licence was rejected
by the Hi gh Court.

Al'l owi ng t he appeal
N

HELD: Paragraph 140 of the inmport Policy, 1981-82
clearly states that Replenishnent Licence will be issued in
the name of the Registered Exporter only and wll not be
subject to 'Actual User’ condition and that except for cases
covered by paragraphs 136 (2), 185 (2) and 186 (1) the
licence holder nmay transfer the licence in full or in part
in favour of any other person and that the licence hol der or
such transferee may inport the goods permtted therein but
the facility of paragraphs 136,137 and 146 shall not be
avai l abl e to any transferee unless the transferee is hinself
a Regi stered Exporter and can satisfy the Custom Authorities
at the tinme of clearance of the goods of his bona fides. The
goods sought to be inported by the appellant of the basis of
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the Replenishnent Licence in question do not fall under
par agraphs 136 (2), 137,146,185 (2) and 186 (1) nentioned in
par agraph 140. Reco-
363
gni sed Trading Houses like the appellant are entitled to
certain facilities wunder paragraph 195 (4) and one of them
nmentioned in paragraph 195 (4) (ii) is inport repleni shnent
licences transferred to themby others. Thus, the appellant
is entitled under paragraphs 140 and 195 (4) (ii) to the
facility of the Inmport Policy as a transferred of the
Repl eni shrent Licence issued in the nanme of the actua
manuf act ur er - exporter agai nst exports made by t hat
manuf act urer-exporter. [370 B-E]

The contention of the respondents that under paragraph
138 (1) the facility to inport raw materials, etc., under
the Repl eni shnent Licenceis  available only to the actua
manuf act ur er - expor ter agai nst whose exports t he
Repl eni shment Licence  was issued anbunts to reading into
par agraph 138 (1) the words "agai nst the exports of products
manuf actured by thent after the words "manufacturer-
exporters" and before the words "wi'll be valid...".That is
what is sought to be done by the inpugned Crcular dated 31-
8-1981. The Hi gh court was right in saying that the Crcul ar
appears to change the Inport Policy but it erred in saying
that the condition nentioned in the inpugned order is found
in paragraph 138 (1). No such condition is to be found in
paragraph 138 (1). It is significant that paragraph 138 (1)
was not nentioned in paragraph 140. 1t is also significant
that in the Inport  Policy for -the subsequent year 1982-83
the words "against their exports of products nmanufactured by
theni have been actually inserted in paragraph 138 (1) after
the words "Replenishnent Licences issued to  nmanufacturer-
exporter" and before the words "will be valid."
[370 E-H, 371 A-B]

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 591 of
1982

Appeal by Special |leave fromthe Judgrment and O der
dated the 18th Novenber, 1981 of the Delhi— H gh Court in
Cvil Wit Petition No. 2581 of 1981

W TH

Wit Petition No. 802 of 1982:

(Under article 32 of the Constitution of India).

Soli J. Sorabjee and Rajiv Dutta for the Appell ant.

M M Abdul Khader, Grish Chandra & M ss A. | Subhashi ni,
for the Respondent.

V.M Tarkunde and Rajiv Dutta for the Petitioner in W

The Judgnent of the Court was delivered by

VARADARAJAN, J. This appeal by special leave is
directed against the judgment of a Division Bench of Delh
Hi gh Court dismssing the CGvil Wit Petition No. 2581 of
1981 in limne, with the obser-
364
vation that the Crcular dated 31.8.1981 issued by the
second respondent, the Joint Chief Controller of Inports and
Exports, New Del hi appears to change the Inport Policy, that
the contention that the condition nentioned in the order
i mpugned in the Wit Petition is not found in paragraph 138
of the Inport Policy for 1981-82 is not acceptable, that a
readi ng of paragraph 138 (1) of the Inport Policy shows that
the Inport Replenishnent (REP) Licence, if transferable and
an endorsenent is sought thereon, must be with regard to the
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materials nentioned in the (REP) Licence and not any ot her
material and that the contention of the first respondent,
the Union of India that the endorsenent could only be
agai nst the export by the applicant hinself is correct.

The appellants have filed the Wit Petition No. 802 of
1982 under Article 32 of the Constitution against the same
three respondents and for the sane reliefs prayed for in the
Cvil Appeal, viz. (1) quashing the Circular dated 31.8.1981
i ssued by the Joint Chief Controller of Inports and Exports,
New Del hi as being wultra vires and null and void, (2)
directing withdrawal of the order dated 7.12.1981 of the
third respondent, the Deputy Chief Controller of Inports and
Exports, Anritsar, refusing to nake the endorsenent on the
(REP) Licence, (3) issuing a direction to respondents 2 and
3 to nmke the endorsement contenplated in paragraph 138 of
the Inport Policy 1981-82 on the (REP) Licence and (4)
restraining respondents 2 and 3 from inplenenting the
Circul ar dated 31.8.1981 and the order dated 7.12.1981

The parties wll be referred to in the Cvil Appeal as
arrayed in the Wit Petition before the H gh Court for the
sake of convenience.

No copy of the Wit Petition filed before the High
Court has been produced in this Appeal. The case of the
petitioners as set out in the special |eave petition is
this: The first petitioner Ms Oswal Wollen MIIs Ltd.,
Ludhi ana was originally a registered Export House within the
neani ng of paragraph 5 (7) of the Inport Policy, 1981-82,
and has been a nmanufacturer-exporter since 1971 and i s now
al so a recognised Trading House as the first petitioner’s
Export House Certificate has been converted into a Trading
House Certificate in ternms of paragraph 195 (1) of the
| mport Policy, 1981-82. Recognised trading houses are
entitled to certain facilities under paragraph 195 (4) of
the Inport Policy, 1981-82, and one of them
365
mentioned in paragraph 195 (4)(ii) is inport replenishnent
(REP) Licences transferred to them by others. Paragraph
195(4) (ii) reads as under

"Tradi ng Houses will be granted the follow ng
facilities under t he | mpor't Policy: - | mport
repl eni shment (REP) Licences transferred to them by
ot hers.™

For obtaining the said facility the first petitioner
acquired by transfer the Replenishment (REP) Licence, viz.
"I mport Licence No. PW2941/669/C XX/ 78/2Z/ 80 ~dated  27th
February, 1981 for total value of Rs.2,02,781" from the
i cence hol der who was hinmsel f a manufacturer-exporter under
atransfer letter dated 8.7.1981 and sent it to the third
respondent for the purpose of obtaining endorsenent thereon
Paragraph 140 of the Inport Policy, 1981-82 provide for
transfer of (REP) Licences and reads as under

"The REP Licence will be issued in the nanme of a

Regi stered Exporter only and wll not be subject to

"Actual User’ condition. Except for cases covered by

par agr aphs 136(2), 185(2) and 186(1), a licence holder

may transfer the licence in full or in part in favour
of any other person. The licence holder or such
transferee may inport the goods pernitted therein but
the facility of paragraphs 136(2), 137 and 146 shal
not be available to any transferee unl ess the
transferee is hinself a Registered exporter and can
satisfy the Custom Authorities at the tine of clearance
of the goods, of his bonafides".

Thus the (REP) Licence holder and the transferee of the
same are in the same position as regards the right to inport
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on the basis of the licence, but the transferee of the
licence has to satisfy certain other conditions, viz. that
he should hinself be a Registered Exporter and should
satisfy the Custom Authorities of his bona fides at the tine
of clearance of the goods in regard to the facilities
provided in paragraphs 136 (2), 137 and 146 of the Inport
Policy, 1981-82. The first petitioner is a manufacturer-
exporter hol di ng a valid Regi stration Certificate
No. FI EDY TD- E3(153) / 78- 132 dated 21.7.1978 and was keen to
I mport under the (REP) Licence acquired by transfer on
8.7.1981 raw materials, conponents, consumabl es and packi ng
materials required for use inits factories in terns of
Par agraph 138(1) of the ‘Inport Policy, 1981-82 which reads
as under:
366
"REP Licence issued to manufacturer-exporters wll
be valid for inmport-of any other itens of raw materials
conponent s, consunmabl es and packing materials required
by them for use in their factories. However, inport of

banneditens wll be allowed only upto 20% of the face
val ue of ~the REP Licence subject to the condition that
the value of ’'single itemshould not exceed Rs. 1
l akh. REP Licences issued to nanufacturer-exporters,
who want to avail of this facility will be issued with
an 'Actual User’ ‘condition and such |licences will not
be transferable.” It is also opento the manufacturer-

exporter to mmke use of this facility only for a part

of his REP entitlenent and to get for the remaining

part a freely transferable REP Licence"

The first petitioner requested the third respondent by
his letter dated 23.9.1981 that the (REP)  Licence in
guestion may be transferred to himand suitable endorsenent
may be made thereon to nake it valid for inport of the itens
permtted under paragraph 138 w th 'Actual User’ and non-
transferable conditions. But the third respondent refused
that request by his letter No. O 33/ Q OO80/ EPT/ ASR/ 85 dat ed
15.10.1981 on the basis that the endorsenment in paragraph
138 is adnm ssible only for ‘the nanufacturer-exporters
against their own exports. This refusal is based on a tota
m sconstruction of paragraph 138 of the |nport Policy, 1981-
82. That decisionis based on an office GCircular dated
31.8.1981 issued by the second respondent, which,” in
substance, directs the Licensing Authority not to -grants
endor senent under paragraph 138 of the Inport Policy, 1981-
82 unl ess the (REP) Licence had been issued to the applicant
agai nst the export of his own products. The Circular dated
31.8.1981 reads as under:

"Attention is invited to para 2 (iii) of. REP

Circular No. 10/80 dated the 4th August, 1980 regarding

endorsenent to be made by the Licensing Authorities on

REP Li cence sought to be utilised under para 138 of the

I nport Policy, 1981-82. The said para 138 is neant for

REP Licence issued to manufacturers on the exports of

the products manufactured by them Therefore, before

maki ng endorsenent of the REP Licence under the said
para 138 the Licensing Authority concerned should make
sure that the REP Licence, in question was issued to

the applicant agai nst export of his own products; i.e.
367

for which the i cencee was regi stered as a

manuf act ur er - exporter, as per t he rel evant

regi stration-cumnmenbership certificate held by him
Simlarly, the facility under para 138 (7) is neant for
those manufacturers only whose product was actually
exported and not for other manufacturers of the sane
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product . "

The Circular is without the authority of |aw and cannot
amend or nodify paragraph 138 of the Inport Policy, 1981-82.
The petitioners filed the Wit Petition in the H gh Court
after the third respondent failed to send a reply to their
notice dated 2.11.1981 by which he was <called upon to
withdraw the deci si on contai ned in his letter dated
15.10.1981 and to nmke the necessary endorsenent under
paragraph 138 of the Inport Policy, 1981-82 on the (REP)
Li cence nentioned above. The Wit Petition was dism ssed by
the High Court in limne

The respondents have filed a counter-affidavit for
neeting the avernments nade in the special |eave petition
They have admitted that ~ (REP) Licences issued on exports
nade on or after 1.4.1978 are not subject to 'Actual User’
condition and are freely transferable to any person without
any necessity for endorsement or permssion from the
Li censing authority except for certain cases as provided in
par agr aph 140 of the Inport Policy, 1981-82. The facility
was extended to manufacturer-exporters and manufacturers who
exported their goods through others by pernmitting themto
utilise the inport replenishment (REP) |licence accruing to
themon the export of the products manufactured by them for
inmporting not only the items wutilised by them in the
products exported /'but also other items of raw materials,
conponents, consunmables and packing naterials required by
themfor wuse in their factories. But it is evident from
paragraph 138 of  the Inport Policy, 1981-82 that the
facilities provided in that paragraph can be avail ed agai nst
(REP) Licences issued to manufacturer-exporters only on
their owmn exports or —against (REP) Licences issued to
manuf acturers whose products are exported through  anot her
exporter. This facility is, therefore, not available to
manuf act urer - exporters against (REP) Licences acquired by
them by transfer from other Registered Exporters even if the
latter is a manufacturer-exporter.

The Circular dated 31.8.1981 was issued only /in order
to ensure that the nmanufacturer-exporter avails  of this
facility only
368
agai nst (REP) Licence issued on exports of his own products
interms of the policy stated in paragraph 138 and to
clarify that the facility is available only to  those
manuf acturers whose products were actually exported through
anot her exporter and that the facility was not available to
other nmanufacturers of the sane products. The  specia
facility was given and is intended to strengthen the
production of the units whose products were exported by
allowing them to inmport by the (REP) Licence not only the
items utilised in the products exported but also other itens
of raw materials, components, consumables and- packing
materials required by the same unit. For obvious reasons,
this facility has not been extended to (REP) Licences which
were transferred by exporters to a wunit which did not
contribute to the product exported agai nst which the licence
was i ssued.

Paragraph 138 (1) of the Inport Policy, 1981-82 is
cl ear enough and adnmits of no other interpretation than the
one contained in the inpugned Circular dated 31.8.1981. The
Circul ar has neither anended nor nodified the Inport Policy,
1981-82 contained in paragraph 138. The special benefits
referred to in paragraph 138 are not transferable and,
therefore, the transferees of the (REP) Licences like the
petitioners cannot validity inport the said itens. The
decision of the Licensing Authority refusing to make the
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endorsenent asked for by the letter dated 23.1.1981 on the
(REP) Licences acquired by the petitioners was in accordance
with the policy nmentioned in paragraph 138. The grounds
urged by the petitioners are w thout substance and anount to
di stortions of the contents of paragraphs 136, 138 and 140
of the Inmport Policy, 1981-82. The Wit Petition was rightly
di sm ssed by the Hgh Court in |imne

As the sane reliefs which are sought in the Cvi
Appeal are sought even in the Wit Petition also it is not
necessary to refer to the petitioners’ contentions raised in
the Wit Petition and those rai sed by the respondents in the
counter-affidavit filed by them in this judgment. Qur
findings in the Cvil Appeal will suffice to dispose of the
Wit Petition one way or the other

The first petitioner was originally a Regi stered Export
House within the neaning ~of paragraph 5 (7) of the Inport
Policy, 1981-82 and has  been a manufacturer-exporter since
1971. 1t has becone a recogni sed Tradi ng House as its Export
House Certificate has been converted into a Tradi ng House
Certificatein terms of paragraph 195 (1) of the Inport
Policy, 1981-82. Recognised Tradi ng Houses are entitled to
certain facilities under paragraph 195 (4), and one of
369
them mentioned in paragraph 195 (4) (ii) is inport
repl eni shment (REP) Licences transferred to them by others.
The inmport replenishmrent (REP) |icence nentioned above was
i ssued to a manufacturer exporter against his actual export.
The first petitioner got that licencetransferred to it by a
letter dated 8.7.1981 as provided for in paragraph 140 of
the Inport Policy, 1981-82 for obtaining the facility under
paragraph 195 (4) (ii).  Thereafter an application dated
23.9.1981 was nmde by the first petitioner for recognition
of that transfer and for an endorsenent being nade on the
said licence forwarded with that Iletter to the third
respondent to enable the first petitioner to inport raw
materi al s, conponents, consumables and packing nmaterials
required by it for use inits own factories as per the first
part of paragraph 138 (1) of the lnport Policy, 1981-82. In
that letter it is stated that the first petitioner proposes
to utilise the licence for the inmport of raw naterials,
conponents, consunmabl es and packing materials required by it
for use inits own factories in terns of paragraph 138 (1)
of the Inport Policy, 1981-82 and that the licence nay,
therefore, be transferred in the name of the first
petitioner and an endorsenent nmmy be nade on it to nmeke it
valid for inport of the itenms permtted under paragraph 138
with the 'Actual User’ and non-transferable conditions. This
request was rejected by the third respondent by his letter
dated 15.10.1981 on the ground that the (REP) . Licence in
guestion was issued to the licencee against the export of
his own products, i.e. for which the |icencee was registered
as a manufacturer-exporter as per the relevant registration-
cum nenbership certificate held by him There is no dispute
about these facts.

The petitioners’ contention is t hat the first
petitioner is entitled to import the raw naterials,
conponents, consunabl es and packing materials required by it
for use inits own factories in terns of paragraph 138 (1)
of the Inmport Policy, 1981-82 as the transferee of the (REP)
Li cence permtted by paragraph 140 of the Inport Policy,
1981-82 notwithstanding the fact that the first petitioner
is not the manufacturer-exporter against whose exports the
(REP) Licence in question was issued but a Tradi ng House who
got the said licence transferred by the letter dated
8.7.1981 as per paragraph 195 (4) (ii) of the Inport Policy,
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1981-82. The respondents’ contention is that as the first
petitioner is not the manufacturer-exporter to whom the
(REP) Licence was issued against his export it is not
entitled to inmport the raw materials etc. nentioned in the
first petitioner’s

370

letter dated 23.9.1981 under paragraph 138 (1) of the Inport
Policy, 1981-82. The question is which of these contentions
is correct.

Par agraph 140 clearly states that (REP) Licence will be
issued in the name of the Registered Exporter only and wll
not be subject to ’'Actual User’ condition and that except
for cases covered by paragraphs 136(2), 185(2) and 186 (1)
the licence holder may transfer the licence in full or in
part in favour of any other person and that the Ilicence
hol der or such transferee  may inport the goods permtted
therein but the facility of paragraphs 136,137 and 146 shal
not be ~available to any transferee unless the transferee is
hinself a Registered Exporter ~and can satisfy the Custom
Authorities at the time of clearance of the goods of his
bonafi des. The goods sought to be inmported by the first
petitioner on the basis of the (REP) Licence in question do
not fall under paragraphs 136 (2), 137, 146, 185 (2) and 186
(1) nentioned in paragraph 140 of the Inport Policy, 1981-
82. Paragraph 195(4)(ii) grants to Trading Houses |ike the
first petitioner the facilities under 1nmport Policy, viz.,
the inport replenishnent (REP) Licences transferred to them
by others. Thus the first petitioner is entitled under
par agraphs 140 and 195 (4) (ii) to the facility of the
Import Policy as a transferee of the (REP) Licence issued in
the nanme of the actual manufacturer-exporter against exports
nmade by that manufacturer-exporter. The contention of the
respondents that wunder paragraph 138(1) the facility to
inmport raw materials etc. under (REP) Licence is avail able
only to the actual manufacturer-exporter against whose
exports the (REP) Licence was issued ampbunts to reading in
to paragraph 138 (1) the words ("against the exports of

products manuf act ur ed by thent after t he wor ds
"manuf acturer-exporters” and before the words "w'll be
valid...". That is what is sought to be done by the inpugned

Circular dated 31.8.1981. The present contention of the
respondents is that the Grcular dated 31.8.1981 only
clarifies paragraph 138 (1) of the Inport Policy, 1981-82
and does not anend or nodify that paragraph. That is not how
the | earned Judges of the High Court have under stood the
Crcular in their judgnent under appeal. The learned Judges
have stated in their judgnent that the G rcular dated
31.8.1981 appears to change the Inmport Policy and that the
contention of the petitioners before themthat the condition
nentioned in the inpugned order dated 15.10.1981 is not
found in paragraph 138 of the Inport Policy, 1981-82 is not
acceptable to them The |earned Judges were right in saying
that the GCircular appears to change the Inmport Policy but
they have erred in saying that the condition nentioned in
the inpugned order dated 15.10.1981 is found in paragraph
138 (1) of the Inmport Policy, 1981-82. W are unable to find
any such

371

condition in paragraph 138 (1) of the Inport Policy, 1981-
82. It is significant to note that paragraph 138 (1) was not
nmentioned in paragraph 140 of the Inport Policy, 1981-82. It
is also significant to note that in the Inport Policy for
the subsequent year 1982-83 the said words "against their
exports of products nmanufactured by them have been actually
inserted in paragraph 138 (1) after the words "REP Licences
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i ssued to manufacturer-exporter” and before the words "w ||
be valid within the overall value for inport of any itens of
raw materials, conponents, consumables, spares and packing
materials required by them for wuse in their factories
subject to "Actual User’ <condition". In view of the
respondents’ contention that the G rcul ar dated 31.8.1981 is
only clarifactory of paragraph 138 (1) of the Inport Policy,
1981-82 and does not amend or nodify that paragraph it is
unnecessary for us to go into the question whether the
Crcular issued by the Joint Chief Controller of Inports and
Exports can validly amend the Inport Policy, 1981-82. On a
perusal of the relevant paragraphs of the Inport Policy,
1981-82 nentioned above we agree with M. Soli J. Sorabjee,
Seni or Advocate for the appellants that the condition
nmentioned in the third respondent’s inpugned Iletter dated
15.10.1981 is not there in paragraph 138 (1) of the Inport
Policy, 1981-82, -that “the Gircular dated 31.8.1981 is
invalid and that the rejection of the petitioners request
made in the letter dated 23.9.1981 by the third respondent
in the l'etter dated 15.10.1981 is wunwarranted, and the
request should have been ~complied with. W are wunable to
agree with M. MM Abdul Khadar, Senior Advocate for the
respondents that the condition nentioned in the letter dated
15.10.1981 is to be found in paragraph 138 (1) of the Inport
Policy, 1981-82. Accordingly, we allow the appeal with costs
and the Wit Petition wthout costs.

H L. C Appeal & Petition allowed.
372




