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JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 5330 OF 1995
(Arising out of SLP(C) No.12786 of 1987)

State of Uttar Pradesh - Appel | ant
& Anr.

Ver sus
M S. @ul shan Sugar & Chem cal s Ltd. . .. Respondent s

JUDGMENT
HANSARI A, J.

The respondent, Ms. Qulshan Sugar & Chemcals Linited,
is a conpany carrying on the business of nanufacturing of
chem cal s. For undertaking the manufacturing work, it has to
consunme coal, which is an essential combdity and attracts
the provisions of the Utar Pradesh Coal Control Order, 1977
(the "Control Order’), which has been issued under Section 3
of the Essential Conmmodities Act, 1955. The CGovernnent of
Utar Pradesh vide its Mnp dated 6.6.1985 required the
District Magistrate, Bulandshahar, to see if any industrial
unit was selling unused coal or coal dust inproperly; and if
so, to take action, inter alia, wunder clause 15 of the
Control Order. By Menp of 19.9.1985 all District Magistrates
of the State were required to take action against the
industrial units if they sell or transfer unused coal/coal
dust without obtaining licence under the provisions of the
Control Order.

2. The respondent challenged the validity of these two
CGovernment Orders by filing a petition under Article 226 of
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the Constitution before the Al ahabad H gh Court. A Division
Bench of the High Court by its judgment, which has been
i mpugned in this appeal, held that the aforesaid Oders
could not have been issued and it was further held that the
respondent was not required to obtain licence for the
transfer of the surplus or rejected coal or coal dust. The
legality of the judgnent has been assailed by the State of
Uttar Pradesh in this appeal
3. There is no dispute on facts. The sane are that the
respondent consunmes coal for running its factory. Sometines
quality of coal supplied is not of the kind required by the
respondent. The sane is therefore, rejected. Further, a huge
gquantity of coal dust 1is «collected during the storage,
| oadi ng and unl oading of' coal. Coal dust is also produced
when coal is broken into pieces of required sizes. The
rejected coal and the coal dust being of no use to
respondents it disposes of the sanme without obtaining any
i cence under the Control Order.
4. On the aforesaid facts the question for determnation is
whet her  |l'icence as nentioned in the aforesaid GGCs. is
necessary. The Hi gh Court has answered this question in
negative for two reasons. First, the respondent cannot be
said to be "dealer" as defined in clause 2(d) of the Contro
Order; secondly, the case of the respondent is squarely
covered by clause ' 3(B) of the Control O'der. The Hi gh Court
did not accept the contention of the State that because of
what has been provided in clause 3(A) the respondent is
required to obtain licence in question
5. The learned counsel for the parties have reiterated the
stand which had been taken by -the contestants before the
H gh Court.
6. W nmay first note the relevant provisions of the Contro
Order, which are as bel ow

2. Definitions: In this Oder unless

there is anything repugnant in the

subj ect or context-

XXX XXX XXX
XXX XXX XXX
(c) "Coal" neans coal, coke and other

deravatives and includes slack  coal
steam coal, soft coke, hard coke or dust
coal of various grades but does not
i nclude cinder and ashes and products
and by products of coal

(d) "Dealer" nmeans a person carrying on
as a principal or agent, whet her
separately or in conjunction wth sone
ot her busi ness, the business of inport,
purchase or storage for sale and sale of
coal, in wholesale and granted a |icence
in Form 'B  and comonly known and
herein referred to as 'Coal Agent’ or in
retail and granted a licence in Form'C
and commonly <called and referred to
herein as ' Coal Depot Hol der’, but does
not include a consumer who inports,
purchases or stores coal for his own
use."

3A. "Nothing in this Order shall apply
to-

(a) novenent of coal under the authority
of the Coal Conmi ssioner, Government of
India or any other officer acting on his
behal f;

(b) coal nobved on Railway account;
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(c) novenent of coal wunder and in
accordance with a Mlitary Credit Note
on Defence Account;

(d) novenment of coal neant for the use
of any Central CGovernment Departnent or
Corporation or under Central Governnent
guota or under sponsoring by any
authority not wunder the admnistrative
control of the State CGovernnent;

Provi ded that such coal is consuned
entirely by the Industry, Rai | way,
Central Gover nment Depar t ment or
Cor poration or any other person for whom
it is noved; as the case may be, for its
own use;

Provided further that except in
sofar as transfer or sale of coal to any
ot her consumer of the sane category,
affected  with” the permission of the
sponsori ng aut hority or conpet ent
departnmental authority, is concerned, if
any of the above -consumers w shes to
sell any part off the coal, surplus to
his requirement, to other users thereof
in Utar Pradesh he shall do so 'only
after obtaining the permnission fromthe
District Mgistrate of the District
where coal is stored and if the users or
any user, to whomthis coal is proposed

to be sold, s working  in another
district the District Mgistrate of that
district and further shall intimte ful

particulars of such sale to the or both

t he District Magi strat es concer ned

i medi ately after, such sale.

(B) The provisions of clauses 4 to 10, 14

and 16 hereof, shall not apply to steam

coal and hard coke for “industria

consunpti on.

(Enphasi s suppl i ed)

7. The H gh Court held the respondent not to be dealer for
two reasons: (i) it does not carry on the business of sale
or storage for sale; and (ii) it being a consuner of coal
it would not be a deal er because of what has been nentioned
in the last part of the definition of dealer. The contention
of the appellant before the H gh court that carrying on
busi ness of sale etc. is not necessary to be regarded as a
deal er because of the expression "in conjunction wth"
finding place in the definition, was rejected by the Hi gh
Court. According to us, this expression as placed in the
definition clause cannot nean that to becone deal er-one need
not carry on business, because nention has been made about
"in conjunction wth" to make it clear that carrying on of
busi ness may be either separately or along with sone other
busi ness; but business it has to be.
8. The High Court, in taking the viewit did, has referred
to the decision of this Court in Mnipur Administration
v.Ni la Chandra, AlR 1964 SC 1533, in which, while
interpreting the neaning of the word business as finding
pl ace in Mani pur Foodgrains Dealer Licencing Order, it was
held that nere selling of articles or storing of the sane
would not nmke it a business, as this concept postul ates
continuity of transaction. It was stated that a casua
solitary transaction would not make a person a dealer. There
being nothing on record to showif there was continuity in
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transactions of sale of coal dust or rejected coal by the
respondent, we agree with the High Court that the respondent
was not in the business of sale or storage for sale of coal
What has been stated in the concluding part of the
definition of "dealer" also |ends assurance to the view
taken by the H gh Court.

9. Having been satisfied that there is nothing on record to
show if the respondent was in the business of sale or
storage for sale of coal, it is not necessary to express our
views on the second reason of the H gh Court in accepting
the case of the respondent. W disniss the appeal on the
[imted ground that the respondent could not be proved to be
in the aforesaid business. W |eave open the | egal question
covered by the second reason.

10. In the facts and circunstances of the case, we make no
order as to costs.




