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CASE NO. :
Appeal (civil) 714 of 2007

PETI TI ONER
Nahar Enterprises

RESPONDENT:
Hyderabad Al lwn Ltd. And Anr.

DATE OF JUDGVENT: 09/02/2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGVENT

S.B. Sinha. J.
Leave granted.
2. Heard the | earned counsel for the parties.

3. The appellant is before us aggrieved by and dissatisfied with the
judgrment and order dated 28.6.2004 passed by a | earned Single Judge of the
Hi gh Court of Andhra Pradesh at Hyderabad di smi ssing the appeal preferred
agai nst an order dated 19.7.1996 passed by Addl. Cvil Judge Hyderabad in
I.A No. 6/1992.

4. The respondent herein filed a suit for recovery of a sumof Rs.
1,87,904.62 with future interest at the rate of 18.5% per annum agai nst the
appellant. It appears that in the summons sent to the appellant. 10.10.1988
was fixed for his appearance. However, as the summons had not been served
the Court adjourned the matter to 2.12.1988. Sunmons were served on the
appel  ant on 14.10.1988. but according to hima copy of the plaint was not
annexed thereto. He sent a telegramon 17.10.1988 and also a letter to the
Court concerned but, admttedly, the same was not responded to. Wthout

i ssuing any further summons fixing another date for hi's appearance, the
Court fixed a date and havi ng found the appellant absent on that date,
fixed another date for ex-parte hearing. On 13.12.1988 the suit was decreed
with costs.

5. An execution case was filed by the respondent herein to execute the said
decree. According to the appellant, the bailiff cameto serve a copy of
sunmons on himon 2.12.1991. The sai d summons havi ng been served upon the
appel l ant, he came to |learn that ex-parte decree has been passed. 'An
application for setting aside the said ex-parte decree filed on 13.12.1991
By an order dated 17.1.1992 the |learned Judge. City Cvil Court,

Hyder abad di snissed the said application inter alia opining:

(1) Non-receipt of a copy of the plaint and docurments al ong with
the summons cannot be a ground to set aside an ex-parte decree.

(2) Moreover, Since there was no report about the service of
summons on 10. 10. 1988, there was no necessity to serve fresh
summons.

(3) An ex-Parte decree having been passed on 13.12.1988 and an
application for setting aside the ex-parte decree having been filed
on 13.12.1991, the sane was barred by limtation

(6) An appeal preferred thereagai nst was dism ssed by the Hi gh Court by
reason of the inmpugned judgnent.
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(7) M. Prakash Shrivastava, |earned counsel appearing on behalf of the
appel l ant woul d submit that the Trial Court as also the H gh Court
conmtted a manifest error in passing the inpugned judgnent in so far as
it failed to consider the inplication of : (i) the provisions of Order 5
Rule 2 of CPC. (ii) provisions of Order 9 Rule 6 (1) (C of CPC. and (iii)
the Provisions of Article 123 of the Limtation Act.

(8) The Learned Counsel appears to be correct. Wien a sumons is sent

cal l'ing upon a defendant to appear in the Court and file his witten
statenment, it is obligatory on the part of the court to send a copy of the
pl ai nt and ot her docunents appended thereto, in terms of Oder 5 Rule 2
CPC.

Order 5 Rule 2 of the CPC reads as under:

"Copy of plaint annexed to sumons - Every sumons shall be acconpani ed by
a copy of the plaint."

9. The 'l earned Judge did not address itself the question as to how a

def endant', in absence of a copy of the plaint and other docunents, would be
able to file his witten statement. The Court, furthernmore, in our opinion
commtted a manifest error in'so far as it failed to take into

consi deration that the sunmons havi ng been served upon the appellant after
the date fixed for his appearance, it was obligatory on its part to fix
another date for hi's appearance and filing witten statenent and direct the
plaintiff to take steps for service of fresh summons. This |egal position
is explicit in view of the provisions of order 9 Rule 6 (1) (C of CPC

whi ch reads:

"When summons served but not in due tine - if it is proved that the sunmons
was served on the defendant, but not in sufficient tine to enable himto
appear and answer on the day fixed in the summons, the Court shall postpone
the hearing of the suit to a future day to be fixed by the Court, and shal
direct notice of such day to be given tothe defendant."

10. The court, therefore, conmtted an illegality in dismssing the
application for setting aside the ex-parte decree. I't was a fit case where
the Court should have exercised its jurisdiction under order~9 Rule 13 of
CPC.

11. The third ground on which the | earned Trial Judge disnm ssed the
application for setting aside the ex-parte decree was that it was barred by
l[imtation. The said ground in our opinion, is also wthout substance. The
sunmmons had not been duly served upon the appellant i nasnmuch as the

provi sions of order 9 Rule 2 CPC or provisions of order 9 Rule 6 (1) (C©
had not been conplied with. In that view, the second part of Article 123,
in terms whereof an applicant woul d be deened to have know edge of passing
of the said ex-parte decree would be the date fromwhich the limtation
will begin to run, would be attracted in the instant case and not the first
part thereof.

12. W, therefore, are of the opinion that the inmpugned judgnents cannot be
sustai ned and they are accordingly set aside. The ex-parte decree dated
13.12.1988 is al so set aside.

13. However, such an order need not be wholly unconditional one.

I nposition of such condition is permissible under order I X Rule 13 of CPC,
as woul d appear froma recent decision of this Court in Tea Auction Ltd. v.
Grace Hill Tea Industry & Anr., (2006) 9 SCALE 223, wherein this Court

hel d:

"However, the interpretation of the expression ‘Paynent into Court’ did not
directly fall for consideration in those cases.

Order I X Rule 13 of CPC did not undergo any anmendnent in the year 1976. The
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Hi gh Courts, for a long tine, had been interpreting the said provisions as
conferring power upon the courts to issue certain directions which need not
be confined to costs or otherwi se. A discretionary jurisdiction has been
conferred upon the court passing an order for setting aside an ex-parte
decree not only on the basis that the defendant had been able to prove
sufficient cause for his non-appearance even on the date when the decree
was passed, even on the date when the decree was passed, but al so other
attending facts and circunstances. It nmay al so consider the question as to
whet her the defendant should be put on terms. The court, indisputably,
however, is not denuded of its power to put the defendants to terns. It is,
however, tritc that such terns should not be unreasonable or harshly
excessi ve. Once unreasonabl e or harsh conditions are inposed, the appellate
court would have power to interfere therewith. But, it would not be correct
to hold that no error has been commtted by the Division Bench in hol ding
that the | earned Single Judge did not possess such power. The Learned

Si ngl e Judge exercised its-discretionery jurisdiction keeping in view that
the matter has been disposed of in fact finally at the interimstage at the
back of defendant and it was in that view of the matter a chance was given
toit to defend the suit, but, then the | earned Single Judge was not
correct to direct securing of the entire sumof Rs. 37 lakhs in the form of
bank guarantee or deposit the sumin- cash. The condition inposed should
have been reasonable. Wiat woul d be reasonable terns woul d depend upon
facts and circunmstances of each case."

14. W, therefore, 'direct that the appellant shall deposit a sum of Rs.
15,000/ - before the learned court below, within a period of six weeks from
today. The appeal is allowed. In the facts and circunstances of this case,
there shall be no order as to costs:




