http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

CASE NO. :
Appeal (civil) 1451 of 2007

PETI TI ONER:
M's. Bajaj Hi ndustan Sugar & Industries Linmted

RESPONDENT:
Bal rampur Chini MIls Ltd. & O's

DATE OF JUDGVENT: 19/03/2007

BENCH:
Dr. AR Lakshmanan & Altanms Kabir

JUDGVENT:
JUDGMENT
(Arising out of S.L.P. (c) No.1983 OF 2007)

W TH

Cl VI L APPEAL NO /2007

(Arising out of S.L.P. (c) No. 3855 OF 2007)

Ms. Balranpur Chini MI1s Ltd. & Anr. .. Appel l ant s

Ver sus

Union of India & Os. .. Respondent s

ALTAMAS KABI R, J.
Leave granted in both the special |eave petitions.

These two civil appeals have been taken up one after the
ot her since both arise out of the same proceedings.  Wile Gvil
Appeal arising out of SLP (C) No. 1983 of 2007 was directed
against the interimorder passed in the proceedings, the Gvil
Appeal arising out of SLP (C) No. 3855 of 2007 was filed agai nst
the final order. The interimorder fromwhich the first appeal
was filed has since nmerged with the final order and has
t heref ore been rendered infructuous.

G vil Appeal arising out of SLP (C) No. 1983 of 2007 is
therefore dism ssed as infructuous.

Civil Appeal arising out of SLP (C) No. 3855 of 2007 has
been filed by Ms. Balranmpur Chini MIls Ltd. against the order
passed by the Hi gh Court of Uttar Pradesh, Lucknow Bench, in
Cvil Revision Petition No. 16 of 2007, allow ng-the revision and
granting final relief in favour of the revisioner petitioner in the
H gh Court.

In order to appreciate the order passed by the H gh Court,

it is necessary to set out some of the facts leading to the filing
of the said revision petition.

The appel | ant before us is a registered conpany engaged

in the manufacture of sugar and has various industrial
undertakings at different sites in Utar Pradesh. On
31.08.1998, a press note was issued by the Industries’ Munistry
requiring conmpul sory licensing and it was al so provided that
new sugar factories, when established, would have to nmmintain

a mnimum di stance of 15 Kms. from an existing sugar mll.

Al leging that Ms. Bajaj H ndustan Sugar & Industries

Limted (formerly known as the Pratappur Sugar & Industries
Limted), the respondent No. 5 in this proceeding, was setting
up a sugar mll at Itai Miida, which was within 15 Kns. of the
proposed unit of the appellant-conmpany at Kalu Bankat, the
appellant filed a suit in the Court of Civil Judge (Senior

Di vi si on) Bal ranpur, being No. 2 of 2006, against the Union of
India and its authorities and Ms. Bajaj Hi ndustan Sugar &




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

7

Industries Limted inter alia for a decree declaring that on filing
of the Performance Bank Guarantee, the Kalu Bankat unit of

the appel | ant-conpany had beconme a new sugar factory, as

such, no proposed factory could be pernmitted within 15 Kns. of
the proposed unit of the appellant-conpany at Kal u Bankat.

Since the suit was filed against the Union of India, an
application was al so nade under Section 80 (2) of the Code of
Cvil Procedure (hereinafter referred to as 'the Code’, for short)
for grant of |eave to proceed agai nst the Governnent and its
authorities w thout service of notice under Section 80 (1) of the
said Code. It was prayed that conpliance as envi saged under
Section 80 (2) of the Code, be dispensed with on account of the
urgency involved. The said application was taken up for

consi deration by the learned Cvil Judge on 18.01.2007.

Hol di ng that on a perusal of ‘the plaint, there was no urgency in
the matter, which warranted inmediate relief, the | eave prayed
for by the appellant was not granted and the appellant was
directed to ensure conpliance of Section 80 (1) of the Code and
thereafter to place the suit. The plaint was accordingly
returned to the appellant (plaintiff) as per |aw.

Aggrieved by the said order of the learned Cvil Judge, the

appel lants herein filed Cvil Revision No. 16 of 2007 in the

Al | ahabad Hi gh Court, ‘Lucknow Bench. 1In the revision, apart
frompraying for the order dated 18.01.2007 of the |earned G vi
Judge to be set aside, the appellants also prayed for a direction
fromthe | earned Cvil Judge to register the case (enphasis
added) and to hear the application filed by the appellants on
nerits and till the said application was decided, the

respondents be required not to take any steps which could

permt the respondent Nos. 5 and 6 to set uptheir industria
undertaking at Itai Maida and also to restrain the others from
continuing their devel opnmental activities fromtheir site at the
said | ocation.

Initially, while adnmitting the revision petition, the Hi gh

Court directed the respondent Nos. 5 and 6 to naintain status

guo and they were restrained fromcontinuing with any

devel opnental or construction activities at Itai Miida. As

i ndi cated herei nbefore, the first civil appeal was directed

agai nst the said interimorder.

After the revision petition had been admtted and the
interimorder had been passed, the respondent Nos. 5 and 6

filed an application for vacation of the interimorder passed on
25.01.2007. Inasnmuch as, a counter affidavit had also been

filed by the said respondents in the nmain revision petition, both
the revision petition as well as the application for vacating the
interimorder, were taken up for hearing together for fina

di sposal on 20.01.2007 with the consent of the counsel for both
the parties. After a contested hearing, the Hi gh Court decided
not to enter into the nmerits of the case and passed the foll ow ng
or der.

"The trial court, the Gvil Judge (Senior
Division), Balrampur is directed to reconsider the
matter. The revisionists nay present the
application seeking interimrelief before the
conpetent court of law and put forth their
respective versions and place the | egal precedents.
Since the actions of the State Government and the
Government of India are also involved in this civi
revision, let their version may al so be taken into
account. It may be open for the parties to nmake al
these submi ssions before the trial court, conpetent
court and the same may be appreciated and

consi dered by the conpetent court. It is expected
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fromthe conpetent court to pass a reasoned and
speaki ng order or orders after judicially scrutinizing
the matter in accordance with law. However, in the
interest of justice, it is nmade clear that the civi
court shall adjudicate the matter with an open and

i ndependent mind. It shall be free to pass any order
in accordance with |law foll owi ng rel evant provisions
of CP.C, Evidence Act and other |aws w thout

being i nfluenced by this order or the last interim
order passed by this Court on 25.01.2007.

Wth the above observations and directions,

the civil revision is finally disposed of. The interim
order granted by this Court on 25.01.2005 is

vacated. "

It is against the said order of the Hi gh Court by which the
interi morder was vacated and the Civil Revision was finally
di sposed ‘of ‘that the second civil appeal has been fil ed.

Appearing in support of the appeal, M. Harish Salve,
Seni or Advocate, and M. Rohington Nariman, Senior Advocate,
submtted that after the order passed by the H gh Court
directing the learned trial Judge to hear out the appellant’s
application for interimrelief, the learned Civil Judge wi thout
doing so had in fact by his order dated 23.02.2007 directed that
the appellant’s application under Section 80 (2) of the Code be
re-heard. M. Salve subnmitted that the learned Civil Judge
shoul d have deci ded the appellant’ s application for interimrelief
wi t hout re-opening the question of grant of leave under Section
80 (2) of the Code. According to M. Salve, by directing the
| earned Trial Judge to hear out the appellant”s application for
interimrelief, it had di spensed with the requirenent of Section
80 (2) of the Code or had inpliedly allowed the appellant’s
application for leave. It was, therefore, no | onger open to the
| earned Trial Judge to direct re-hearing of the appellant’s
application under Section 80 (2) of the Code instead of deciding
the application for interimrelief on its nerits.

M. Salve urged that even if the suit could not be
regi stered as far as the Union of India and its authorities were
concerned, the sanme could have been registered agai nst the
private respondents instead of the plaint being returned to the
plaintiff.

On nerits, M. Salve, contended that since the appellants
had filed an Industrial Entrepreneurship Menorandum (1 EM
for Kalu Bankat as well, the project of the respondent No. 5 to
set up a sugar mll at Itai Maida was in contravention of the
rules relating to mai ntenance of a m ni num di stance of 15
Kms. between two units. M. Salve submitted that on such
score al so, the respondent Nos. 5 and 6 were not entitled to
continue with the construction work at Itai Maida.

M. Salve urged that having granted an interimorder on a
detail ed di scussion of the facts at the time of adm ssion of the
revision, the High Court erred in vacating such order at the
time of final hearing and to direct the trial court to reconsider
the matter. However, according to M. Salve, it was not only the
H gh Court which commtted an error in remtting the matter to
the trial Judge for a fresh decision on the self-same matter, but
even the trial Judge m sunderstood the scope of the order
passed by the Hi gh Court in reconsidering not the application
for interimorder but the application for grant of |eave under
Section 80 (2) of the Code. M. Salve urged that both the orders
of the H gh Court as well as that of the trial Judge were liable to
be set aside with a further direction to hear out the application
for interimorders.
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M. Venugopal and M. Mikul Rohtagi along with M.
Rajiv Dutta, Senior Advocates, strongly opposed M. Salve's
submi ssi ons and urged that neither the H gh Court nor the
| earned trial Judge had conmitted any error and/or illegality
whi ch required any correction in the instant special |eave
petition. M. Venugopal submitted that upon a reconsideration
of the natter, the High Court, at the time of final hearing of the
revision petition and the application for vacating the interim
order, concluded that the trial Judge should consider the grant
of interimorder in the suit and accordingly directed the tria
Judge to reconsider the matter.

Ref erence was made to the order of the H gh Court
i mpugned in the appeal where it had been recorded that the
| earned counsel of both parties had agreed that the order of
the trial court dated 18th January, 2007, was a non-reasoned
and non-speaking order and in that factual nmatrix the Hi gh
Court had remttedthe matter to the trial court for
reconsidering the matter. |In the process, the revisionists were
given the liberty to also place their application for interimrelief.
It was urged that the matter relating to grant of |eave had
been |l eft to be decided by the trial court.

On the nerits, as argued by M. Salve, M. Venugopa
submitted that, in any event, the case nmade out by the
appel l ants had no foundati on, inasmuch as, the appellants had
ultimately deci ded 'as would be evident from their letter dated
9t h August, 2005, not' to proceed with the proposal to set up a
separate sugar unit at Kalu Bankat, which was within 15 Kns.
of their establishnment at Datauli. M. Venugopal urged that
the H gh Court had not committed any jurisdictional error
which warranted the interference of this Court in this Appeal

M. Shanti Bhushan, |earned senior advocate, who
appeared for the appellant at a |ater stage of the proceedings,
urged that when the original court where the suit was to be filed
had refused |eave under Section 80 (2) ~of the Code and the
plaint was returned, the plaintiff was entitled to invoke the
revi sional jurisdiction of the H gh Court under Section 115 of
the Code of Civil Procedure, as anended in its application to
Uttar Pradesh.
He then urged that when the trial court had refused to
grant leave, it was always open to the revisional court to grant
such leave provided it was satisfied that such a case had been
made out . According to him the | anguage of Section 80 (2) of
the Code did not restrict its application to the court of origina
jurisdiction alone.
M. Shanti Bhushan also urged that |eave could also be
said to have been granted by inplication when no express
| anguage was used in that behalf. In support of his
contention, M. Shanti Bhushan relied on a decision of the
Calcutta High Court in Sm. Janak Rani Devi vs. Chandrabati
Devi & Anr., reported in A l.R 2002, Calcutta, page 11, wherein
it was observed, inter alia as follows;-

................ However, ny readi ng of sub-
section (2) of Section 80 of the Code of
Cvil Procedure is that no separate
application and an express order are the
essential requisites; such |eave could be
presuned; the |eave need not be granted

by passing a formal order. The |eave

under sub-section (2) of Section 80 could

be inmplied and could be granted from

what the Court does."

M. Shanti Bhushan also referred to two other decisions
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of the Del hi H gh Court and Kerala High Court reported in 111
(2004) Del hi Law Tinmes, page 33 and AIR 1989 (Keral a) page
276, where simlar views have been expressed.

M. Shanti Bhushan submitted that when the Hi gh Court

remtted the matter to the trial court for a decision on the

interimrelief as well, it could be presuned that |leave to file the
suit under Section 80 (2) of the Code had inpliedly been
grant ed.

M. Shanti Bhushan lastly submitted that the superior

courts were always within their jurisdiction to vary or reverse
the order passed by the lower courts in exercise of the powers
vested in them in revision or in appeal. According to |earned
counsel, when | eave had been refused by the trial court under
Section 80 (2) of the Code it was always open to the High
Court to grant such | eave under its revisional jurisdiction

A few decisions in this regard wth reference to O der

XXXI'l'l  Rule 5 of the Code was ~relied upon by M. Shanti
Bhushan™ wherein'the H gh Court in revisional jurisdiction
granted leave to the plaintiff to file his suit as fornma pauperis
even though such prayer had been refused by the trial court.

The sane are as foll ows: -

1. Al R 1952 Al | ahabad page 582 \026 S.E. Orde vs.
Ms.T.C. Deacon & Anr.

2. AlR 1955 Patna, page 257 - Raghuraj Singh &
Anr. vs. Mst. Sitapati Kuer & Ors. and

3. Al R 1975 Gujarat, page 94 \026 Ranbhai Punjabha

Vinchiya vs. The Gujarat State Road Transport
Cor por ati on, Ahnedabad & Anr.

M. Shanti Bhushan subnmitted that by the sanme principle
it must be held that the High Court had the jurisdiction to grant
| eave under Section 80 (2) of the Code, once such |eave was
refused by the court of original jurisdiction

Al t hough, the order passed by the learned trial Judge,
upon the matter being remtted by the Hi gh Court, is not the
subj ect matter of the special |eave petition, it has been brought
to the notice of this Court that the matter was directed to be re-
heard by the trial Judge on the question of grant of l'eave under
Section 80 (2) of the Code and the said application was fixed by
the learned trial Judge for filing of objections and disposal
We have carefully considered the subm ssions nade on
behal f of the respective parties and we fail to see how it can be
contended that the High Court had acted without jurisdiction or
in excess of jurisdiction in vacating the interimorder and
directing the learned trial Judge to reconsider the matter. The
Hi gh Court merely remitted the natter to the learned tria
Judge to re-decide the entire matter on the concession that the
i mpugned order passed by the trial court on 18th January,
2007, was a non-reasoned and non-speaking order. The said
concession was obviously wth regard to the rejection of the
plaintiff's prayer for grant of |eave under Section 80 (2) of the
Code.
There can be no dispute that once the plaint was
returned, there was no suit pending before the trial Judge.
Wthout the suit being registered the question of considering
the application for interimorders also did not arise. The
provi sions of Section 80 (1) of the Code nake it very clear that
except in the manner provided in sub-Section (2), no suit can be
instituted against the Government and its authorities in respect
of any act purported to have been done by such authority in its
of ficial capacity until the expiration of two nonths after notice
in witing has been delivered to or left at the office of the
authorities named therein. Admttedly, the defendant Nos. 1-4
in the suit, were the Union of India and its authorities and
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wi t hout notice under Section 80 (1) of the Code, the suit could
not have been instituted agai nst them wi thout conpliance with
the provisions of Section 80 (2) of the Code. The appellants
were fully aware of the said provision and accordingly, an
applicati on was made under Section 80 (2) of the Code for grant
of such | eave, which was refused. Section 80(2) provides as
foll ows: -

"(2) A suit to obtain an urgent or inmediate

relief against the Government (including the
CGovernment of the State of Jammu and Kashmir) or

any public officer in respect of any act purporting to
be done by such public officer in his official capacity,
may be instituted, with the | eave of the Court,

wi t hout serving any notice as required by sub-section
(1); but the Court shall not grant relief in the suit,
whet her interim or otherwi se, except after giving to
the Government or public officer, as the case may be,
a reasonabl e opportunity of show ng cause in respect
of the relief prayed for in the suit:

Provided that the Court shall, if it is satisfied,
after hearing the parties, that no urgent or inmedi ate
relief need be granted in the suit, return the plaint
for presentation to it after conplying with the

requi renents of sub-section (1)."

Fromthe above, it would be evident that a suit may be

filed agai nst the Governnent or a public officer wthout serving
notice as required by sub-section (1) with the | eave of the Court.
When such leave is refused, the question of institution of the
suit does not arise and accordingly, nointerimrelief could also
be granted at that stage.

The learned trial Judge does not-al so appear to have

conmitted any illegality in taking up the petitioners’ application
for grant of |eave once again

The decisions cited by M. Shanti. Bhushan on the

qguestion of inplied | eave was countered by M. Mikul 'Rohatg

with the decision of this Court in State of AP. & Os. vs. Ms.
Pi oneer Builders, A P., reported in 2006 (9) Scale page 520,
wherein in paragraph 16 it has been observed as follows: -

"Thus, from a conjoint reading of sub-
sections (1) and ( 2) of Section 80, the
legislative intent is clear, nanely, service
of notice under sub-section (1) is

i mperative except where urgent and
imediate relief is to be granted by the
Court, in which case a suit against the
CGovernment or a public officer may be
instituted, but with the | eave of the
Court. Leave of the Court is a condition
precedent. Such | eave must precede

the institution of a suit w thout serving
noti ce. Even though Section 80 (2) does
not specify how the |leave is to be sought
for or given yet the order granting |eave
must indicate the ground(s) pleaded and
application of mnd thereon. A restriction
on the exercise of power by the Court

has been inposed, nanely, the Court

cannot grant relief, whether interimor

ot herwi se, except after giving the
CGovernment or a public officer a
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reasonabl e opportunity of show ng
cause in respect of relief prayed for in
the suit."

The law, in our view, has been succinctly expressed in

the aforesaid judgnment. The |anguage of Section 80 (2) of the
Code leads us to hold that if leave is refused by the origina
court, it is open to the superior courts to grant such | eave as
otherwise in an enmergent situation a |litigant may be |eft

wi t hout renedy once such leave is refused and he is required
to wait out the statutory period of two nonths after giving
noti ce.

However, in the instant case, the H gh Court has not

granted such leave while disposing of the revision filed by the
appel | ant -conpany and the-trial court was bound to

reconsi der the question of grant of leave in the |light of the
observations made by the H gh Court.

I n such circunstances, we see no reason to interfere with

the order passed by the H gh Court, inpugned in this appea

and the sane is accordingly dism ssed.

The learned trial court is directed to dispose of the

plaintiff’s application for grant of |eave under Section 80 (2) of
the Code within ten days fromthe date of the receipt of this
or der.

There will be no order as to costs.




