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Whet her the inpugned anmendnent to the Devel opnent
Control Rules (DCR) sanctioned by the State Governnent of
Maharashtra is in accordance with the provisions of the
Mahar asht ra Regi onal ‘and Town Pl anning Act, 1966 (the Act)
is the matter for consideration herein.

The Act inter alia constituted Regional Devel oprnent
Authorities to streamine the devel opnent pl anni ng of
Greater Bonbay and Pune. Respective Corporations of
Bonbay and Pune were nom nated as Regi onal Devel opnent
Aut horities under the Act. On 8-7-1993 the Maharashtra
CGovernment issued a directive under section 37 of the Act to
Pune Muni ci pal Corporation (PMC) to amend its DCR in the
line of Bonbay DCR. On 30-9-1993 PMC published the
proposed anendnents in the Oficial Gazette and invited
obj ections / suggestions in accordance with section 37(1) of
the Act. Subsequently the State Governnment sanctioned the
proposed anendments. On 22-8-1995 the PMC submitted a
proposal for nodification of the DCR wi t hout any
nodification in the draft regul ations. Thereafter, the State
Governnment vide Notification dated 5-6-1997 under section
37(2) of the Act sanctioned the proposal of the nodification
and notified the nodified DCR It is pointed out that the
proposal submitted by the PMC did not contain the words
"very said plot" in the proposed anendnent to Rule N
2.4.11. However when the sanction was granted the State
Government nade certain additions to the Rules and'the
Rule N 2.4.11 contains the word "very said plot". The Fl oor
Space Index (FSI) granted additionally under these rules
was properly sanctioned by the PMC. Subsequently, the
request to grant additional FSI was rejected by the PMC
This resulted in the present litigation. The Respondents
herein chal |l enges this anendnent before the H gh Court on
the ground that the additi ons nmade by the State
CGovernment while giving the final sanction is beyond the
powers of the State Governnent under section 37(2) of the
Act. The Hi gh Court allowed the petition on the reasoning
that the | anguage of section 37(2) nowhere allows the State
Governnment to add conditions of its own or amendnments of
its own in the nodifications subnitted by the Pl anning
Authority. It is also found that the State CGovernment is
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bound to hear the affected parties or those who suggested
nodi fication to the proposals, before giving sanction. Hi gh
Court al so pointed out that on applying the principles of
prom ssory estoppel the corporation couldn’t be allowed to
insist that the additional 0.4 FSI be used on the sane very
plot. This decision is inmpugned before us.

The question now for consideration is whether the State
Covernment can nake any changes of its own in the
nodi fi cati ons submitted by Planning Authority or not. The
i mpugned section 37 of the Act reads as follows:

"37(1) Wiere a nodification of any part of or
any proposal made in, a final Devel opnent
plan is of such a nature that it will not
change the character of such Devel opment

pl an, the Pl anni ng-Authority may, or when so
directed by the State Governnent shall

wi thin sixty days fromthe date of such
direction, publish a notice in the Oficia
Gazette and in such other manner as may be
deternmined by it inviting objections and
suggestions fromany person with respect to
the proposed nodification not |ater than one
month fromthe date of “such notice; and

shal |l al so serve notice on all persons affected
by the proposed nodification and after giving
a hearing to any such persons, subnmit the
proposed nodi fication wth amendments, if

any, to the State Governnent for sanction
(1A) \005

(1AA) \ 005

(1B) \005

(2) The State Covernment may, make such
inquiry as it may consider necessary and
after consulting the Director of Town Pl anning
by notification in the Oficial Gazette,
sanction the nodification with or w thout
such changes, and subject to such conditions
as it may deemfit, or refuse to accord
sanction. If a nmodification is sanctioned, the
final Devel opnent plans shall be deened to
have been nodified accordingly."

(enphasi s suppli ed)

Readi ng of this provision reveals that under clause (1),
the Planning Authority after inviting objections and
suggestions regardi ng the proposed amendnent and after
giving notice to all affected persons shall submt the
proposed nodi fication for sanction to the Governnent. The
del i beration with the public before making the amendnent is
over at this stage. The CGovernnent, thereafter, under cl ause
(2) is given absolute liberty to nake or not to make
necessary inquiry before granting sanction. Again, while
accordi ng sanction, Government may do so with or without
nodi fications. Governnent coul d i npose such conditions as
it deemfit. It is also pernmissible for the Governnent to
refuse the sanction. This is the true nmeaning of the cl ause
(2). It is difficult to uphold the contrary interpretation given
by the High Court. The main limtation for the Government is
made under clause (1) that no authority can propose an
amendnment so as to change the basic character of the
devel opnent plan. The proposed anmendnent coul d only be
mnor within the linmts of the devel opment plan. And for
such mnor changes it is only normal for the governnent to
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exercise a wide discretion, by keeping various rel evant
factors in nmnd. Again, if it is arbitrary or unreasonable the
same could be challenged. It is not the case of the
Respondents herein that the proposed change is arbitrary or
unr easonabl e. They chal |l enged the sane citing the reason
that the Governnment is not enpowered under the Act to
make such changes to the nodification

Maki ng of DCR or anendnent thereof are |egislative
functions. Therefore, section 37 has to be viewed as
repository of legislative powers for effecting amendnents to
DCR. That | egislative power of amending DCR is del egated to
State CGovernnent. As we have al ready pointed out, the true
interpretation of section 37(2) pernmits the State governnent
to nake necessary nodifications or put conditions while
granting sanction. In section 37(2), the legislature has not
i ntended to provide for a public hearing before according
sanction. The procedure for making such amendnent is
provided in section 37. Delegated |egislation cannot be
guestioned for violating principles of natural justice inits
nmaki ng except when the statute itself provides for that
requi renent. Were the | egislature has not chosen to
provide for any notice or hearing, no one can insist upon it
and it is not permssible to read natural justice into such
| egislative activity. Moreover, a provision for 'such inquiry as
it may consider necessary’ by a subordinate |egislating body
is generally an enabling provision to facilitate the
subordinate | egislating body to obtain rel evant information
fromany source and it is not intended to vest any right in
anybody. (Union of India and Anr.” v. Cynamide India Ltd
and Anr. (1987) 2 SCC 720 paragraphs 5 and 27. See
general |y HSSK Ni yam and Anr. v. Union of India and Anr.
(1990) 4 SCC 516 and Canara Bank v. Debasis Das (2003) 4
SCC 557). While exercising legislative functions, unless
unr easonabl eness or arbitrariness i's pointed out, it is not
open for the Court to interfere. (See generally ONCC v.
Assn. of Natural Gas Consum ng Industries of QGujarat 1990
(Supp) SCC 397) Therefore, the view adopted by the Hi gh
Court does not appear to be correct.

The DCR are framed under section 158 of the Act.
Rul es framed under the provisions of a statute formepart of
the statute. (See CGeneral O fice Commandi ng-in-Chief and
Anr. v. Dr. Subhash Chandra Yadav and Anr. (1988) 2 SCC
351, paragraph 14). In other words, DCR have statutory
force. It is also a settled position of |aw that there coul d be
no 'prom ssory estoppel’ against a statue. (A P _Pollution
Control Board Il v. MV Nayudu (2001) 2 SCC 62, paragraph
69, Sales Tax O ficer and Another v. Shree Durga Gl MIlls
(1998) 1 SCC 572, paragraphs 21 and 22 and Sharma
Transport v. Govt. of AP (2002) 2 SCC 188, paragraphs 13
to 24). Therefore, the High Court again went w ong by
i nvoki ng the principle of 'prom ssory estoppel’ to-allowthe
petition filed by the Respondents herein

For the foregoing reasons, the view adopted by 't he
H gh Court cannot be sust ai ned.

These appeals are all owed by setting aside the order of
the Hi gh Court and the wit petitions filed before the Hi gh
Court are disnissed.




