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CASE NO. :
Appeal (civil) 5247-5248 of 1998

PETI TI ONER
THE MYSORE PAPER M LLS LTD.
Vs.
RESPONDENT:
THE MYSORE PAPER M LLS OFFI CERS' ASSCCI ATI ON & ANR
DATE OF JUDGVENT: 08/ 01/ 2002
BENCH

G B. Pattanai k & Dorai swany Raju

JUDGVENT:

RAJU, J.

The above appeal s have been filed by the Mysore Paper MIIls Ltd.
(hereinafter referred to as the "Appell ant-Conpany", against the judgnent of a
Ful | Bench of the Hgh Court of Karnataka dated 12.8.98 in WA. Nos. 1242-1243,
insofar as it was held therein that the appellant-conpany is "State" within the
meani ng of Article 12 of the Constitution of India, though, their appeal s against
the order of the Single Judge cane to be all owed on the ground that inpugned
order of transfer against the 2nd respondent was not shown to be vitiated by
mal af i des or by any extraneous considerations and that the respondents have no
| egal right to challenge the said order of transfer nade on adm nistrative grounds,
when plea of alleged malafides and vindictiveness has not been substanti ated.

The second respondent, said to be a Post-Graduate in Chenistry joined
the services of the appellant-conpany on 10.8.91 as Managenent  Trai nees and
after successive career prospects cane to be pronoted as senior
Superintendent (D.MPlant) which cane to be redesignated as Assi stant
manager (D.MPlant) on 7.9.91. By a nenorandum bearing reference
No. FPA/ TRF/ 97/ 384 dated 27.11.97 he was transferred to the regional office
Calcutta. The said order cane to be challenged as vitiated by nal afi des and
illegality and one nmade with a view to victim ze and prevent himfromfunctioning
as an Executive Menber of the MP.M Oficers” Association. Certain allegations
to support such a claimwere also nmade, and it is not necessary to advert to al
those details, in view of certain subsequent devel opments and turn of events. In
the Wit Petition filed by the respondents, a |earned Single Judge of the H-gh
Court by an order dated 4.3.98 granted stay of the order of transfer dated
27.11.97 confirm ng thereby the ex-parte interimorder of stay earlier granted on
24.2.98 and rejecting the application of the appellant conpany for vacating the
sane. Before the Division Bench, at the time of initial hearing of the appeals the
two grounds of challenge urged were:

(i) The Wit Petitions filed were not naintai nabl e agai nst the appel | ant-conpany,
since it is not a ‘State or other authority ' within the meaning of Article 12 of the
Constitution of India and (ii) the order of transfer was quite in accordance with the
terns and conditions of contract of service as well as Oficers Service Rules and
necessi tated on account of the exigencies of work and the interests of business

of the appell ant-conmpany and therefore not vitiated due to any nml afi des or ot her

ext raneous considerations, as alleged. Since, in certain earlier decisions of the

Di vi si on Bench, the appellant-conpany was held to be not "State" within the

meani ng of Article 12 and it was considered to require reconsideration in the |ight

of certain decisions of this Court, the matter was referred to a Full Bench for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

consi derati on.

Before the Full Bench, the follow ng questions were taken up for
consi derati on:

(1) Whether the Mysore Paper MIls which is a

conpany i ncorporated under the Conpani es Act,

1956, and which is a Governnment Conpany as

defined in Section 617 of the Conpanies Act falls
within the neaning of the word "State", as defined in
Article 12 of the Constitution of India?

(2) Wether the action taken by the appell ant-
conpany transferring the 2nd respondent to Calcutta
under the neno bearing No. FPA/ TRF/ 384 dated
27.11.97 is vitiated by malafides and whether it is
arbitrary and illegal ?

On a review and consideration of the case |aw on the subject, the Ful

Bench, in the judgnent under challenge, noticed the various tests laid down by
this Court and proceeding to consider the status of the appellant-conpany in the
i ght of those tests and adverting as well to the nmenorandum of Association and
Articles of Association of the appellant-conmpany and the day-to-day

adm nistration of its affairs, held as hereunder

"(a) That the appellant-conpany is a governnenta
conpany as per Section 617 of the Conpani es Act,
1956.

(b) The decl ared objects of the conmpany viz., 1, 1A 3,
4, 4A, 5, 5A and 5B establish-that the conpany has
been entrusted with an inportant function of public
interest closely related to governnental functions and
it enjoys nonopoly status, which is state conferred.

(c) The functions entrusted to the appell ant-conpany

go to show that the governnent operates behind a
corporate veil carrying out governnental functions of
vital inmportance and therefore, there is no difficulty in
i dentifying the appellant-conpany to be ’'State" within
the meaning of Article 12 of the Constitution of India.

(d) The summari zed bal ance sheets for the years
1993-94, 1994-95, and 1995-96 di scl osed that nore
than 97% of the share capital has been contributed by
the State of Karnataka and the financial institutions
control |l ed and bel ongi ng to Government of |ndia.

(e) The business of the conpany which has to be

nmanaged by the Board of Directors (Article 114 of the
Articles of Association) shall have the Chairnan of -t he
Board and Managi ng Director (Article 119) and four
Directors of whomone will be the Chairman will be

nom nated by the CGovernnent of Karnataka who shal

not retire by rotation or be renoved fromoffice except
under the orders of the Government of Karnataka
(Article 94). The Directors to whomthe Managenent

is entrusted shall not be nore than 12 or | ess than 9,

i nclusive of the Governnent nom nees and nom nees

of the Financial Institutions noticed under Article 94A
and not only such noni nees of Financial Institutions
hol d office so |l ong as noneys remain owed to those
institutions or those institutions hold debentures in the
conpany as a result of direct subscription or private

pl acenent, but the Board al so has no powers to
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renove them during such peri od.

(f) The appellant-company is found to be under the
control of the Governnent of Karnataka sonetines
directly and sonetimes through the nmachi nery of

Kar nat aka State Bureau of Public Enterprises in
respect of matters entrusted to it: as disclosed from
the book published by the Departnent of Personne

and Administration Reforms of the Government of

Kar nat aka

(g) Apart fromthe Directors who are nom nees of the
government and the Financial Institutions controlled
by the Central Governnent even the elected Directors
were also to be nom nated by the Governnent of

Kar nat aka and one cannot become a Director of the
appel | ant - company wi t hout the concurrence or

nom nation by the Government.

(h) Appointrment of several officers, playing vital role
in the day-to-day adm nistration of the conpany can

be done only with the prior perm ssion or approval of
the CGovernment of Karnataka: The General Manager

al so may be appointed on such terns and

remunerations as may be fixed, only subject to the
approval of the Governnent of Karnataka.

(i) For any investnent or expenditure above 25| akhs
the approval of Government of Karnataka is required.
Any revision of Pay Scales and all owances of

enpl oyees and officers also have to be done only

with the approval of the KSBPE. Recruitnents to

posts carrying Pay Scal es above Rs.4700/- can only

be with the perm ssion of the Governnent and
reservation policies under Article 16(4) of the
Constitution are also applicable to recruitnents by the
conpany. Deputation to Govt. and vice versa are

also permtted. Al foreign tours of officers have to be
approved by the Governnent.

(j) Al loans taken by the appell ant-conmpany are
guaranteed by the Governnent of Karnataka.

(k) The Conpany Secretary of the appell ant-conpany
has in his conmunication annexure "GGG' declared
that the sane is an undertaki ng under the control of
the Governnent of Karnataka. "

On the basis of the above facts found and several other documents
produced reflecting the conditions and terns subject to which the affairs of the
conpany were found actually carried on (noticed in para 12 of the judgnent of
the High Court) the full Bench cane to the inevitable conclusion that the entire
conpany is run as part or an enterprise of the State CGovernnent and that
everyone of the schenes of the conpany are also to be approved by the
Government. Total financial control of the conpany by the Government has al so
been found. The fact that the State Government has notified the prem ses of the
conpany at Bhadravathi as "public premi ses" under the provisions of the
Kar nat aka public prem ses (Eviction of Unauthorized Cccupants) Act 1974, and
appoi ntnment of five of its officers as conpetent officers for the purpose of the
has been al so taken due note and consideration to cone to the ultimate
conclusion that the conpany is an authority and instrunentality or agency of the
State, so as to attract Article 12 of the Constitution of India.

Heard, the | earned senior counsel, appearing on either side who tried to

Act ,

reiterate the very stand taken before the Hi gh Court relying upon one or the other
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of the decisions noticed by the High Court and sone subsequent decisions, to
which a reference will be nade hereinafter. W have carefully considered the
submi ssions on either side in the light of the principles laid down by this Court
and the factual details found on the basis of the materials placed at the tinme of
hearing before the H gh Court. Except taking exception to the finding that the
conpany’s business in the manufacture of news printing papers no nonopoly of
State is enjoyed and that the said assunpti on was wong, none of the other
factual findings were ever shown to be incorrect or unwarranted and wi t hout

basi s. Even this grievance is sought to be nade on the basis of national |eve
factual assunption and not by producing any material to disprove the statenent
recorded in the judgnent that no other conpany than the appellant is allowed to
produce newsprint in State of Karnataka, which alone being relevant for the

pur pose.

In Praga Tools Corporation vs C. A Imanual & Ors. [1969(1) SCC 585],
this court declared that the person or authority on whomthe statutory duty is
i mposed need not be a public official or an official body and further held that a
mandanmus can be issued to a society to conpel it to carry out the terns of the
statute to which it owe its Constitution as well as to conpanies or corporations to
carry out their duties enjoined by the statutes, authorising their undertakings. In
Andi Mukta S.S'M V.S.S. JMS. Trust vs V.R Rudani [1989(2) SCC 691], this
court held that the words "any person or authority" used in Article 12 of the
Constitution of Indiaare not to be confined to only statutory authorities and
instrumentalities of the State and that they may cover any other person or body
perform ng public duties and the form of the body concerned is not very much
rel evant. The nature of duty inposed on the body to be adjudged in the light of
positive obligation owed by the person or authority to the affected party, would be
determ native of the question of issue of a wit of mandanus to conpel its
performance. Wile dealing with-the Institute of Constitutional and Parlianentary
Studi es, registered under the Societies Registration Act, 1860, this Court in
Tekraj Vasandi @K. L. Basandhi-vs Union of India & Gthers [1988(1) SCC
236], observed that there cannot be any strait-jacket formula for adjudging
whet her any person or authority answers the description of "State’ within the
nmeani ng of Article 12, and it woul d be necessary to ook into the Constitution of
the body, the purpose for which it has been constituted, the manner of its
functioning including the node of its funding and the broad features which have
been found by this Court to be relevant for such purpose though it is not
necessary that all those tests should be satisfied'in every case to arrive at a
concl usion either way.

In Ajay Hasia & Others vs Khalid Mijib Sehravardi & Qthers [1981(1)
SCC 722], this Court while approving the tests [aid down in Ramana Dayar am
Shetty vs International Airport Authority of India [1979(3) SCC 489] as to
when a corporation can be said to be an instrunmentality or agency of
Gover nnent observed as hereunder

"9. The tests for determining as to when a corporation can be said
to be an instrunmentality or agency of governnment may now be

culled out fromthe judgnment in the International Airport Authority
case. These tests are not conclusive or clinching, but they are
nerely indicative indicia which have to be used with care and
caution, because while stressing the necessity of a w de meani ng

to be placed on the expression "other authorities", it nmust be
realized that it should not be stretched so far as to bring in every
aut ononmous body whi ch has sone nexus with the gover nnment

within the sweep of the expression. A wide enlargenent of the
nmeani ng nust be tenpered by a wise limtation. W my

summari se the rel evant tests gathered fromthe decision in the
Internal Airport Authority case as foll ows:

(1) One thing is clear that if the entire share capital of
the corporation is held by Governnent, it would go a

l ong way towards indicating that the corporation is an
instrumentality or agency of Governnment. (SCC p.

507, para 14)
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(2) Were the financial assistance of the State is so
much as to neet alnbst entire expenditure of the
corporation, it would afford sone indication of the
corporation being inpregnated with governnenta
character. (SCC p. 508, para 15)

(3) It may also be a relevant factor whether the
corporation enjoys nmonopoly status which is State
conferred or State protected. (SCC p. 508, para 15)

(4) Existence of deep and pervasive State contro
may afford an indication that the corporationis a State
agency or instrunentality. (SCC p. 508, para 15)

(5) If the functions of the corporation are of public

i nportance and closely related to governmenta
functions, it would be a relevant factor in classifying
the corporation as an instrunmentality or agency of
CGovernment. (SCC p. 509, para 16)

(6) "Specifically, if a departnent of Government is
transferred to a corporation, it would be a strong
factor supportive of this inference" of the corporation
being an instrunentality or agency of Governnent.

(SCC p. 510, para 18)

If on a consideration of these relevant factors it is found that the
corporation is an instrumentality or agency of governnent, it would,
as pointed out in the International Airport Authority case, be an
"authority’ and, therefore, 'State’ within the neaning of the
expression in Article 12."

I n Chander Mohan Khanna vs NCERT [1991(4) SCC 578], this Court

whi |l e observing that there are only general principles but not exhaustive tests to
determ ne whether a body is an instrunmentality or agency of the Governnent and

those which are not, enphasized that the powers, functions, finances and contro

of the Governnment are sone of the indicating factors to answer such questi ons.

The conbination of State aid coupled with an unusual degree of control over the
managenent and policies of the body and rendering of an inportant public

service were considered vital to point out that the body is "State". Due caution
was al so admi nistered that the wi de enl argenent of the neani ng nust be

tenmpered by wise limtation and nere State control, however vast and pervasive

is not by itself determinative and the financial contribution by the State is al so not
conclusive. In VST Industries Ltd. vs VST lndustries Wrkers’ Union &

Anot her [2001(1) SCC 298], this Court was only concerned with the question as

to whether, a canteen run in the factory of the conpany concerned pursuant to

an obligation cast under Section 46 of the Industrial Disputes Act, can be said to
constitute a person or authority to attract judicial review under Article 226 of the
Constitution of India in respect of its action/activities and the answer was that the
conpany concerned therein manufacturing and selling cigarettes or running the
canteen for the welfare of workmen was not performi ng any public activity,

function or duty so as to render it anenable to Article 226 of the Constitution of
India. This, in our view, does not in any manner help to support’ the stand of the
appel | ant before us.

Instead of nultiplying reference to several authorities of decided cases, it
woul d be useful to advert to a latest decision of this Court rendered by a
Constitution Bench in Steel Authority of India Ltd. & Qthers vs National Union
Waterfront Workers & OQthers [2001(7) SCC 1], wherein while dealing with a
claim whether all Central Governnent undertakings which fall within the
nmeani ng of "other authorities" in Article 12 of the Constitution of India are agents
or instrumentalities of the State functioning under the "authority" of the Centra
CGovernment to constitute such Governnment to be the "appropriate Government”
for purposes of Section 2(1)(a) of the Contract Labour (Regul ation and Abolition)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 8

Act, 1970 and Section 2(a) of the Industrial D sputes Act, 1947, this Court
adverted to the rel evant decisions and after an anal ytical consideration of the
principles therein observed as foll ows:

"31. In interpreting the said phrase, support is sought
to be drawn by the | earned counsel for the contract

| abour fromthe cases |laying down the principles as to
under what circunstances a governnent conpany or
undertaking will fall within the meaning of "State or
other authorities" in Article 12 of the Constitution. W
shal | preface our discussion of those cases by

i ndi cating that for purposes of enforcenent of
fundanental rights guaranteed in Part Il of the
Constitution the question whether a governnent

conpany or undertaking i's "State" within the nmeaning

of Article 12 is germane. It is inportant to notice that
in these cases the pertinent question is

appropri ateness of the Government. which is the
appropriate Governnment wthin the neaning of the

CLRA Act; whether the Central or the State

Covernment is the appropriate Governnent in regard

to the industry carried on by the Central/State

Gover nnment conpany or.any undertaki ng and not

whet her such Central/ State Government conpany or
undert aki ng cones within the neaning of Article 12.

The word "State" is defined in Article 12 which is
quoted in the footnote.

32. In Sukhdev Singh vs Bhagatram Sardar Si ngh
Raghuvanshi this Court, in the context whether

service regul ati ons framed by statutory corporations
have the force of law, by najority, held that the
statutory corporations |ike ONGC, |FFCO LIC
established under different statutes fell under "other
authorities" and were, therefore, "State" within the
meani ng of that termin Article 12 of the Constitution.
The Court took into consideration the follow ng
factors, (a) they were owned, managed and coul d

al so be dissolved by the Central Covernnent; (b) they
were conpl etely under the control of the Centra
CGovernment; and (c) they were performng public or
statutory duties for the benefit of the public and not for
private profit; and concluded that they were in effect
acting as the agencies of the Central Governnent and
the service regul ati ons nade by them had the force of

[ aw, which would be enforced by the Court by

declaring that the dism ssal of an enpl oyee of the
corporation in violation of the regul ati ons, was' void.

33. In Ramana Dayaram Shetty vs Internationa

Airport of India a three-Judge Bench of this Court “laid
down that corporations created by the Governnent for
setting up and managenent of public enterprises and
carrying out public functions, act as instrunentalities
of the Governnment; they would be subject to the sane
l[imtations in the field of constitutional and
administrative laws as the Governnent itself, though

in the eye of the |law they woul d be distinct and

i ndependent legal entities. There, this Court was
enforcing the mandate of Article 14 of the Constitution
agai nst the respondent a Central Governnent

cor porati on.

34. Managing Director, U P. Warehousi ng Corpn. vs
Vijay Narayan Vaj payee dealt with a case of dism ssa
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of the respondent enpl oyee of the appell ant

Corporation in violation of the principles of natural
justice. There also the Court held the Corporation to
be an instrunmentality of the State and extended
protection of Articles 14 and 16 of the Constitution to
the enpl oyee taking the view that when the

Government is bound to observe the equality clause

in the matter of enploynent the corporations set up

and owned by the Governnent are equally bound by

the same di scipline.

35. In Ajay Hasia vs Khalid Mijib Sehravardi the
guestion decided by a Constitution Bench of this

Court was: whet her Jammu and Kashnir Regi ona

Engi neering Col | ege, Srinagar, registered as a society
under the Janmu and Kashnir Regi stration of

Societies Act, 1898, was "State" within the meani ng of
Article 12 of the Constitution so as to be anenable to
wit jurisdiction of the H gh Court. Having exam ned
t he nmemoriandum of associ ati on and the Rul es of the
Soci ety, the Court decided that the control of the
State and the Central Governnment was deep and
pervasi ve and the Society was a mere projection of

the State and the Central Governnent and it was,
therefore, an instrunmentality or agency of the State
and the Central Governnent and as such an
authority-State within the neaning of Article 12.

36. The principle laid down in the aforenmentioned
cases that if the Governnment acting through its

of ficers was subject to certain constitutiona
limtations, a fortiori the Governnent acting through
the instrunmentality or agency of a corporation should
equal ly be subject to the sane linmtations, was
approved by the Constitution Bench and it was

poi nted out that otherwise it wouldlead to

consi derabl e erosion of the efficiency of the
fundanental rights, for in that event the Governnent
woul d be enabled to override the fundamental rights

by adopting the stratagem of carrying out its function
through the instrunmentality or agency of a corporation
while retaining control over it. That principle has been
consistently followed and reiterated in all subsequent
cases see Delhi Transport Corpn. vs D.T.C

Mazdoor Congress, Som Prakash Rekhi vs Uni on of

I ndi a, Manmohan Si ngh Jaitla vs Commr., Union
Territory of Chandigarh, P.K Ranmachandra |yer vs
Union of India, A L. Kalra vs Project and Equi pnent
Corpn. of India Ltd., Central Inland Water Transport
Corpn. Ltd. vs Brojo Nath Ganguly, C V. Raman vs

Bank of India, Lucknow Devel opment Authority vs

M K. GQupta, Star Enterprises vs City and Industria
Devel opnent Corpn. of Mharashtra Ltd., LIC of India
vs Consuner Education & Research Centre and G B.
Mahaj an vs Jal gaon Muni ci pal Council. We do not
propose to burden this judgnent by adding to the |ist
and referring to each case separately.

37. W wish to clear the air that the principle, while
di schargi ng public functions and duties the

gover nment conpani es/ cor porati ons/ soci eti es which

are instrunentalities or agencies of the Governnent
nmust be subjected to the sane limtations in the field
of public law constitutional or adm nistrative | aw

as the Government itself, does not lead to the
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i nference that they beconme agents of the

Centre/ State CGovernment for all purposes so as to

bi nd such Governnent for all their acts, liabilities and
obl i gations under various Central and/or State Acts or
under private |law "

A careful consideration of the principles of |aw noticed supra and the
factual details not only found illustrated fromthe nenorandumas well as Articles
of Association of the appellant but enunerated fromthe day-to-day running of the
busi ness and adm ni stration of the conmpany | eave no roomfor any doubt as to
the identity of the appellant-conpany being "other authority" and consequently
"the State” within the neaning of Article 12 of the Constitution of India. The said
definition has a specific purpose and that is part IIl of the Constitution, and not for
nmaking it a Governnent or departnment of the Government itself. This is the
i nevitabl e consequence of the "other authorities" being entities with independent
status distinct fromthe state and this fact alone does not nilitate against such
entities or institutions being agencies or instrumentalities to cone under the net
of Article 12 of the Constitution. The concept of instrunmentality or agency of the
Government is not to be confined to entities created under or which owes its
origin toany particular statute or order but would really depend upon a
conbi nation of one or nore of relevant factors, depending upon the essentiality
and overwhel mi ng nature of such factors in identifying the real source of
governi ng power, if need be, by piercing the corporate veil of the entity
concer ned.

The indi sputable fact that the appellant-conpany is a Governnent
conpany as envisaged in Section 617 attracting Section 619 of the Conpanies
Act, that nore than 97% of the share capital has been contributed by the State
CGovernment and the financial institutions controlled and bel onging to the
CGovernment of India on the security and undertaking of the State Governnent,
that the amendments introduced to the Menorandum of Association in the year
1994 introducing Articles 5A and 5B, entrusts the appellant-conpany wth
i mportant public duties obligating to undertake, pernit, sponsor rura
devel opnent and for social and econonic welfare of the people in rural areas by
undert aki ng progranmmes to assist-and pronote activities for the growth of
nati onal economy which are akin and related to the public duties of the State,
that out of 12 directors 5 are Governnent and departnental persons, besides
other elected directors also are to be with the concurrence and nom nation of the
Covernment and the various other form of supervision and control, as
enunerated supra, will go to show that the State Government has deep and
pervasi ve control of the appellant company and its day-to-day adm ni stration, and
consequently confirmthe position that the appellant-conpany i's nothing but an
instrunentality and agency of the State Government and the physical form of
conpany is nmerely a cloak or cover for the Governnent. Despite best and
serious efforts made on behal f of the appellant, the decision under chall enge has
not been shown to suffer any infirmty whatsoever to call for interference in our
hands.

The appeals, therefore, fail and shall stand dism ssed. No costs.
J.
(G B. Pattanai k)

J.
(Dor ai swany Raj u)

January 8, 2002.




