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ACT:

Admi ni stration of Evacuee Property Act (31 of 1950), S. 46-
Deci sion by Custodian that property was evacuee property-
Suit in Cvil Court challenging decision-If maintainable.

HEADNOTE

A person who was i n possession of a house in India, mgrated
to Pakistan. Notice was issued to his son under s. 7 of the
Adm nistration of Evacuee Property Act, 1950, and after
hearing himthe Deputy Custodi an declared the house to be
evacuee property. The respondent; who was the wife of the
evacuee and on whomthe notice under s. 7 of the Act was not
served, started proceedi ngs before the Custodian, claimng

that the owner of the house had executed a will bequeathing
the property to her and so the property could not be
decl ared evacuee property. Wen she failed before the

authorities constituted under the Act, she filed a suit in
the civil court basing her case on the will and prayed for a
per manent injunction restraining the authorities under the
Act fromevicting her fromthe house

On the question whether the suit in the civil . court’ was
mai nt ai nabl e, the H gh Court held that the question whether
a certain person had or had not beconme an evacuee was
determ nable only by the authorities under the Act, but the
determ nation of a conplicated question of lawrelating to
title by such authorities, if such a question arose, was not
final and could be reopened in the civil court; that the
suit in the present case did raise such a question and
therefore, the civil court had jurisdiction to entertain it.
In appeal to this Court,

HELD : Two questions will arise in every case where the
authority has to declare under s. 7 of the Act whether a
property is evacuee property, nanely, (i) whether a

particul ar person has or has not beconme an evacuee, and (ii)
whet her the property in dispute belongs to him There is
nothing in the section which shows that the authority under
the Act (being a quasi judicial authority) cannot enter into
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al | guesti ons, whet her of fact or |aw, sinmpl e or
conplicated, in deciding whether certain property belongs to
an evacuee; nor does his jurisdiction depend upon a correct
finding on a collateral fact. The power to decide all these
guestions could not be denied on the ground that ’the
authority wunder s. 7 may not be an experienced judicia
of ficer, because, his decision is not final and is open to
appeal under s. 24 and to revision under s. 27 by
authorities who are experienced judicial officers. Havi ng
thus provided a conplete machi nery for adjudication of al

clains with respect to evacuee property, under ss. 7, 24 and
27, the Act, by s. 28, gives finality to the order of the
authorities nentioned therein and | ays down that such orders
shall not be called in question in any court by way of
appeal or revision or in any original suit, application or
execution proceeding.. The Legislature has gone further and
expressly barred the jurisdiction of the civil and revenue
courts ~under s. 46-to entertain or adjudicate upon any
guesti on whet her any property or any right to or interest in

any property is or is not evacuee property. Further, s.
4(1) of the Act provides that

737
the Act overrides other |laws and would thus override s. 9 of
the Cvil Procedure Code.” In these circunstances, s. 46 is
a conmplete bar to the jurisdiction of the Civil Court to

entertain the suit or adjudicate upon the question whether
the property in dispute or right to or interest therein is
or is not evacuee property. But ss. 28 and 46 cannot bar
the jurisdiction of the H gh Court under Art. 226 for, that
is a power conferred by the Constitution. [740 GE, 742 A,
E, -G 743 A-B, DG 744 A B-F]

S. M Zaki v. The State of Bihar, A l.R 1953 Pat. 112 and
Khalil’ Ahmad Khan v. Ml ka Meher Nigar Begum A l.R Al
362, approved.

Observation at page 934 in  Namazi ~v. Deputy Custodian
Evacuee Property, A I.R 1951 Mad. 930, disapproved.

[ The question whether the civil courts have jurisdiction to
exam ne into cases where the provisions of the Act 'have not
been conplied with or the statutory tribunal has not acted
in conformty with the fundanmental principles of judicia
procedure, not decided.] [745 D E]

Abdul Majid Haji Mhmed v. P. R Nayak, Al.R 1950 Bom
440,. referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 772 of 1964.
Appeal by special |eave fromthe judgnent and order ~ dated
May 28, 1962 of the Punjab Hi gh Court in Regular Second
Appeal No. 1819 of 1959.

K. S. Chaw a and R N. Sachthey, for the appellants.

The respondent did not appear

The Judgrment of the Court was delivered by

Wanchoo, C. J. In this appeal by special |eave the only ques-
tion that arises is the interpretation of S. 46 of the
Admi ni stration of Evacuee Property Act, No. 31 of 1950,
(hereinafter referred to as the Act). Brief facts necessary
in that connection axe these. The house in dispute is
situate in Ml erkotla and bel onged to one Miuradbux who died
Sonetime in 1922. 1In 1947, the house was in possession of
Mur adbux’s son, Mhd. Rafiq and Muradbux’s widow, Jafran
Begum Sonetine after partition. Mhd. Rafiq migrated to
Paki st an. Thereafter notice was issued under S. 7 of the
Act to Dildar son of Mohd. Rafiq to show cause why the
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house be not declared as evacuee property. No notice was
however issued to respondent Jafran Begum It seens that
Di | dar appeared before the Deputy Custodian and admtted
that his father had migrated to Pakistan. So on June 7,

1952, the house was declared to be evacuee property. No
appeal was taken against this order which thus becane final

However, on March 2 1954, the respondent filed an
application before the Custodian claimng that by virtue of
a wll wmde in her favour by Miradbux in 1918 he had

bequeat hed the house to her and therefore she was the owner
of the entire property. On July 3, 1954, the Custodian

738

hel d t hat under Mohamedan |aw a person could not will away
nore than one-third of his property and as it had not been
proved that the house willed away by Muradbux was one-third
of his entire property or less, the will could not be acted
upon. In consequence the application was disnissed. It
seens t hat thereafter the r espondent made some
representations to the then Governnent of PEPSU but it is
not known what happened thereto. On Septenber 10, 1956, the
respondent applied for review of the order of the Custodian
dated July 3, 1954. That review application was di snissed
on April 5, 1957 mainly on'the ground that it was bel ated.
The respondent then went -in revision to the Deputy Custodi an
General but her revision was dismssed on Septenber 27,
1957. Thereafter on Decenber 3, 1958, the Deputy Custodian
CGeneral suo motu revi ewed the order of Septenber 27, 1957
hol ding that the respondent as the w dow was  entitled to
one-ei ghth share under Mhanmedan law. He therefore held
that only seven-ei ghths share of the house ~“becane evacuee
property and one-eighth share of the respondent was not
evacuee property.

In the neantine, the suit out of which the present ' appea
has arisen was filed by the respondent on March 3, | 1958.
She based her case on the w 'l _of Miuradbux already referred
to and prayed for a permanent -injunction against the
Custodi an Evacuee Property Punjab and others barring them
from evicting her fromthe house in dispute. The 'suit was
di sm ssed on Decenber 31, 1958 by the trial court holding
that the «civil <court had no jurisdiction to decide the
matter in the face of S. 46 of the Act. The trial court
deci ded the other issues also but we are not concerned wth
themas in the present appeal only the question of jurisdic-
tion of civil courts to entertain the suit has been raised.
The respondent then went in appeal to. the  Additiona
District Judge. The Additional District Judge held  relying
on certain decisions of the Punjab H gh Court that civi
courts had no jurisdiction to entertain a suit of _this
nature and therefore dism ssed the appeal. He also decided
ot her points but we are not concerned with them

The respondent then went in second appeal to the Hi.gh Court.
The | earned Single Judge who first heard the appeal referred
it for decision to a |larger Bench. The matter then went
before a Division Bench which noticed that there was sone
conflict between certain decisions of the Punjab H gh Court
and therefore referred the matter to a |arger Bench. In
consequence a Bench ,of three Judges was constituted to
deci de whether civil courts had jurisdiction in such a case.
The |learned Judges were of the view that when a question
arose whether any property was or was not ,evacuee property,
two matters had to be decided nanely-(i) whether the
particul ar person had or had not becone evacuee and

73 9

(ii)whether the property in dispute belonged to him On the
first question they were of the view that the matter could
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only be determned by the Custodian and civil courts had
nothing to do with it. On the second. question they were of
the viewthat it might involve a sinple question of fact or
a conmplicated question of lawi.e. a question of title.
They finally decided that the question whether certain
person was or was not evacuee was determinable by the
Custodian, but the determnation of the Custodian on a
gquestion of title if such question arose was not final and
the question of title could be reopened in the- civil court
and was to be finally determ ned by such court. The linmted
the above decision by observing that a nmere assertion of
claimto any property did not raise a question of title for
such assertion mght rest on a sinple allegation of fact
which could be finally determned by the Custodian and that
the question whether in a particular case a question of
title did or did not properly arise had to be decided on the
facts of each case and no general rule about it could be
usefully laid domn. On this view of the |aw they held that
in the particular case before thema conplicated question of
| aw arose and therefore the suit was conpetent and the civi
courts had jurisdiction to entertain it. Ther eupon the
appel | ant obt ai ned special |leave fromthis Court and that is
how the matter has conme before us.

There have been a l'arge nunber of cases in the Punjab Hi gh
Court on this question. W do not however propose to go
into them in detail, for it appears to us that the view
taken in sone of themconflicts with the view taken in
others. That is the reason why a Bench of three Judges was
constituted to go into the matter and we have ‘already set
out their decision.” These cases are : F. Sahib Dayal v.
Assi stant Custodi an of Evacuee Property(2); Firm Pariteshah
Sadashiv v. Assistant Custodi an Evacuee Property (2); Dun
Chand v. Ibrahim(s); Kailash Chand'v. A ddl. Cust odi an
General (4) ; Narendra Kumar v. Custodian General (5);
Custodi an Ceneral v. Harnam Singh (6) ; Ram Gopal v. Banta
Singh(7); Parkash Chand v. Custodian Evacuee Property(8);
Gurparshad v. Asst. Custodian General (9); and Custodian
CGeneral in the Hi gh Court. “Adistinction nust be nmade
between jurisdiction of the High Court under Art. 226 of
the Constitution and jurisdiction of —civil ~courts about
ent ert ai ni ng civil suits in matters, of, this ki nd.
VWhatever may be the interpretation of s. 46 to which we
shall, address ourselves presently, the jurisdiction. of
the, High Court under Art. 226 of the Constitution is not
and cannot be

(1) (1952) 54 Punj. L.R 318.

(3) (1954) 56 Punj. L.R 257.

(5) AIl.R 1956 Punj. 163.

(7) (1958) 60 Punj L.R 307.

(9) (21959) 61 Punj. L.R 137.

(2) (1952) 54 Punj. L. R 468.

(4) (1955) 57 Punj. L.R 440.

(6) A l.R 1957 Punj. 58.

(8) (1958) 60 Punj. L.R 592.
(I'n) (1959) 61 Punj. L.R 0915.
740

affected thereby. Qher cases arose out of suits and two
views seemto have prevailed in the High Court, one holding
that suits of this nature were barred while the other view
was that where a question of title arose, jurisdiction of
civil courts was not barred under S. 46 of the Act.

It is necessary to consider the scheme of the Act before we
actually decide the question posed before us. As is well
known the Act had to be passed in order to deal wth the
enornous probl em which arose on the division of the Punjab
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and |arge scale mgration that took place fromone side of
the Punjab as it was before 1947 to the other side. Large

nunbers of Muslinms migrated to that part of the Punjab which
is nowin Pakistan |l eaving their properties in that part of
the Punjab which is nowin India. It was to deal with this
problem that the Act was passed, though we my add that
there were earlier laws dealing with the same matter, which
were all repealed by the Act, wherever it was extended. The
Act defines "an evacuee" and also "evacuee property".
"Evacuee property" is defined as neaning any property of an
evacuee whether held by himas owner or as a trustee or as a
beneficiary or as a tenant or in any other capacity. The
definition also includes certain properties and excludes
certain other properties, but we are not concerned wth
that. Section 4 of the Act which is inportant provides that
“"the provisions of this Act and of the rules and orders made
t her eunder shal |~ have effect notw thstanding anyt hi ng
i nconsistent therewith contained in any other law for the
time being in force or in any instrunent having effect by
virtue of ~any -such law'. Sections 5 and 6 provide for
appoi nt nent of Cust odi an- General, Deputy Custodi an General
and Assi stant Custodian-General, Custodian, Addi ti ona
Cust odi an, Deputy Custodi an and Assistant Custodian whose
duty it is to admnister the Act. Se ion 7 enpowers the
Custodian to give notice, where he is of opinion that
certain property i's evacuee property, to the per son
interested and after holding such inquiry into the matter
as the circumstances of the case pernmit, pass an order
declaring any such property to be evacuee property. It is
clear in view of the definition of "evacuee property" to
which we have already referred, that two questions wll
arise in every case where the Custodian has to declare
whet her a property is evacuee property. These two questions
are : (i) whether a particular person has or has not' becomne
an evacuee, and (ii) whether the property in dispute bel ongs
to him Both these questions have to be decided under s. 7
of the Act by the Custodian. Under S. 8 any /property
declared to be evacuee property under s. 7 vests in the
Custodi an fromcertain dates with which we are not concern-
ed. Section 9 gives power to the Custodian to t ake
possessi on of evacuee property vested in him Section 10
provides for powers and duties of the Custodian generally.
Then follow certain sec-
741
tions which give special powers to the Custodian wth
respect to the managenent of the property to which it is
unnecessary to refer. Section 16 provides for restoration
of evacuee property by the Central Government. | Section 24
inter alia gives aright to a person aggrieved by an  order
nmade wunder S. 7 by the Custodian to appeal. Section 27
gives power of revision to the Custodian-Ceneral either on
his own notion or on application made to himto call for the
record of, any proceeding in order, to satisfy hinself as to
the legality or propriety of any order passed therein and to
pass such order in relation thereto as he thinks fit. Sec-
tion 28 which is also inportant reads thus :

"Save as otherwi se expressly provided in this

Chapter every order made by the Custodian-

Ceneral , Cust odi an, Additi onal Cust odi an,
Aut hori sed Deputy Custodian, Deputy Custodian
or Assistant Custodian shall be final and
shall not be called in question in any court
by way of appeal or revision or in any
ori gi nal suit, application or execution

proceedi ng. "
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Section 28 thus clearly bars the jurisdiction of any court
to entertain an original suit with respect to an order
passed by the authorities nentioned therein
Section 46 with which we are particularly concerned is in
these termns :
"Save as otherw se expressly provided in this
Act, no civil or revenue court shall have
jurisdiction-
(a) to entertain or adjudicate upon any
guesti on whether any property or any right to
or interest in any property is or is not
evacuee property; or
(c) to question the legality of any action
t aken by the Custodi an- Gener al or t he
Cust odi an-under. this Act; or
(d) in respect of any mtter which the
Cust odi an CGeneral or the Cust odi an is
enmpower ed by or under this Act to determ ned
A bare reading of s. 46 shows howwidely it is worded and
how, clearly it bars the jurisdiction of civil and revenue
courts in matters specified "therein. A perusal of these
provisions in our opinion shows that the Act is a conplete
code in itself in the matter of dealing wth evacuee
property. As observed by this Court in Ram Gopal Reddy v.
Additional Custodian(1l), "the Act thus provides a conplete
machinery for a person interested in any property to put
forward his clains before the authorities conmpetent to dea
with the question and to go in appeal and
(1) [1966] 3 S.C. R 214.
742
in revision if the person interested feels aggrieved.
Havi ng provi ded this conplete machi nery for adjudication of
all clainms with respect to evacuee property, the Act, by S
46, bars the jurisdiction of civil or “revenue courts to
entertain or adjudicate upon any -question whether any
property or any night to or interest in any property is or

is not evacuee property". It is true that the Act is
concerned with the administration of evacuee property and a
large number of its provisions deal wth actual ad-

mnistration of such property. But before the authorities
under the Act take on the duties of admnistration  of
evacuee property some one has to determ ne what properties
are evacuee properties of which the authorities provided
under the Act can take over administration. The Act itself
provides a nachinery for determining what- properties are
evacuee properties. Section 7 is that provision which gives
power to the Custodian to determ ne what properties are

evacuee properties. The Custodi an determ nes (that after
notice to persons interested and after such enquiry as’ the
circunst ances of the case permt. It is thereafter that the

Custodi an declares certain property-to be evacuee  property
and on such declaration the property vests in the Custodian
under s. 8. Then we have the provision of appeal under 's. 24
and revision wunder S. 27 of the Act so that any person
aggrieved by the order of the Custodian has two foruns open
to himto ventilate his grievance. Cearly the Custodian
under S. 7 acts as a quasijudicial authority and so does
authority hearing appeals under s. 24 and the

Cust odi an- General hearing revisions under S. 27. Thus al

persons interested get a hearing under S. 7 and all persons
aggrieved have a right of appeal under s. 24 and can go in
revision under s. 27. That is why s. 28 provides that every
order nade by the authorities indicated therein shall be
final and shall not to be called in question in any court by
way of appeal, revision or in any original suit, application

t he
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or execution proceeding. The legislature was not however
satisfied nerely by giving finality to the orders of the
authorities mentioned in S. 28; it went on to bar
specifically the jurisdiction of civil and revenue courts in
three matters indicated in s. 46. Under cl. (a) of S. 46,
jurisdiction of civil and revenue courts is expressly barred
and they are forbidden to entertain or adjudicate upon any
guesti on whet her any property or any right to or interest in
any property is or is not evacuee property.

Under s. 7 the Custodian has to deternine whether certain
property is or is not evacuee property. To determ ne that
he is to find out whether a particular person is or is not
an evacuee. Having found that, he is to find whether the
property in dispute belongs to that person. |f he conmes to
the conclusion that the property belongs to that person, he
decl ares the property to be evacuee property. Now there is
nothing in S. 7 which shows that

74 3

the Custodian cannot enter into all questions whether of
fact or of law in deciding whether certain property bel ongs
to an evacuee. There is no reason to hold that under S. 7
the Custodian cannot decide what are called conplicated
guestions of law or questions of title. It is difficult to
see how the Custodi an can avoid deciding a question of title
if it is raised beforehimin proceedi ngs under s. 7. Nor do
we find it possible to make a distincti on between questions
of fact and questions of |law that may arise before the
Custodi an wunder s. 7. If he has the power to decide ques-
tions of fact, which the | earned Judges in the order under
appeal seemto concede, we do not see why he should not have
the power of deciding questions of |aw also. Further if the
| earned Judges in 'the order under appeal are correct in.
saying that if a question of title rests on a sinple
allegation of fact it can be finally “determined by the
Cust odi an, we cannot see on what reasoning, it can be said
that where a question of title, depends on a question of |aw
it cannot be finally decided under s. 7 by the Custodian

His power under s. 7 is to decide whether certain’ property
is evacuee property or not and there is nothing in' s. 7
which restricts that power to deciding only questions of
fact. There can in our opinion be no escape from the
conclusion that wunder s. 7 when deciding whether certain
property is evacuee property or not, the Custodian has to
deci de all questions, whether of fact or |aw, whether sinple
or conplicated, which arise therein. That-power cannot be
denied on the ground that the Custodian, which term for
t hese purposes includes the Deputy Custodian or t he
Assistant Custodian may not be an experienced judicia

officer and therefore may not be in a position to decide-
guestions of title. H s decisionis not final and is/  open

to appeal under s. 24 and to revision under s. 27. If he
makes a ni stake the two higher authorities who, we are told,
have al ways been recruited from experienced judicia

officers can correct him It is after the matter has been
decided under s. 7 and s. 24 if an appeal is filed and under
s. 27 if arevisionis filed, that s. 28 gives finality to
orders of the authorities nentioned therein and |ays down
that such orders shall not be called in question in any
court by way of appeal or revision or in any original suit,
application or execution proceeding. As we have already
said, the legislature was not satisfied by nerely conferring
finality on such orders; it went further and expressly
barred the jurisdiction of civil and revenue courts under s.
46 to entertain or adjudicate upon any questi on whether any
property or any right to or interest in any property is or
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is not evacuee property. These words are very w de and
clear and bar the courts fromentertaining or-adjudicating
upon any such question. Were therefore the question
whet her certain properties are evacuee properties has been
deci ded under s. 7, etc., whether that decision is based on
issues of fact or issues of law, the jurisdiction

L9 Sup. d/67-4

744

tion of courts is clearly barred under S. 46 (a). It is
difficult to see how a distinction can be drawn between
decisions wunder s. 7 based on questions of fact and
i ons based on questions of law. The decision is made

final whether based on issues of |law or of fact by s. 28 and
S. 46 bars the jurisdiction of civil and revenue courts in
matters which are decided under s. 7 whatever nay be the
basis of decision, whether issues of fact or of Iaw and
whet her sinple or conplicated.

It may be added that the only question to be decided under
s. 7 is whether the property is evacuee property or not and
the jurisdiction of the Custodian to decide this question
does not - depend wupon any finding on a collateral fact.
Therefore there is no scope for the application of that |ine
of cases where it has been held that where the jurisdiction
of a tribunal of limted jurisdiction depends wupon first
finding certain state of facts, it cannot give itself
jurisdiction on a wong finding of that state of fact. Here
under s. 7 the Custodian has to decide whether certain
property is or is not evacuee property and his  jurisdiction
does not depend upon any coll ateral fact being decided as a

condition precedent to his assuming jurisdiction.  In these
circunstances, s. 46 is a conplete bar to the -jurisdiction
of «civil or revenue courts in any nmatter ~which can be

decided wunder s. 7. This conclusionis reinforced. by the
provision contained in S. 4 (1) of the Act which provides
that the Act overrides other llaws and woul d thus override s.
9 of the Code of Civil Procedure on a conbined reading of
ss. 4. 28 and 46. But as we have said already, s. 46 or S
28 cannot bar the jurisdiction of the H gh Court under Art.
226 of the Constitution, for that is a power conferred on
the Hi gh Court under the Constitution
It now remains to refer to certain cases of other courts in
this connection. In M S. Namazi v. Deputy Custodian of” E
P.(1), the Madras High Court was nainly considering the
constitutional wvalidity of the Act. At p. 934,  however,
Raj mannar C. J. nmde the foll owi ng observations
"There is however one thing about which | am
not quite clear. The Ordi nance no doubt
decl ares the order of the Custodian. decl aring
any property to be evacuee property as final
That mght be so in one sense, i.e., if any
property belongs to a person who “has been
declared to be an evacuee within the neaning
of the definition in the O dinance, then the
Custodian’s order would be final. But, does
the finality amount to an | adjudication  on
title in case there is any dispute? Take for
i nstance the case where a property is declared
to be evacuee property on the assunption that
it be.longs to A who is an evacuee. Does it
mean that sone
(1) A I.R 1951 Mad. 930.
745
one el se cannot say that the property really.
does not belong to the evacuee but, belongs to
hi nsel f who is not an evacuee? | am inclined

deci s
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to hold that the order. of the Custodian or

the notification under s. 7 of the Odinance

is not final, in case of disputed title."
These observations thenmselves show that the |earned Chief
Justice was not finally deciding the matter for the question
did not directly arise before him He does not seemto have
considered the natter in the light of S. 4 and s. 46 of the
Act . In any case in view of what we have sai d above these
observati ons cannot be accepted as |aying down correct |aw
In Abdul Mjid Haji Mhmed v. P. R Nayak, (1) the main
guestion for consideration was again the constitutiona
validity of the Act. That was a case which arose on a wit
petition. As we have already said, S. 46 cannot bar the
jurisdiction of the High Court under Art. 226. But during
the course of the judgnent, Chagla C. J. referred to the

decision of the Privy Council in The Secretary of State v.
Mask & Co.(2) and observed that it was well settled that
"even if jurisdiction of courts is excluded, «civil courts

have jurisdiction to exam ne into cases where the provisions
of the ‘Act have not been conplied with or the statutory
tribunal —has not acted inconformty with the fundanmenta
principles of judicial® procedure”". W do not think it
necessary to go into-that question in the present appeal
for no such facts have been alleged in the present suit
which would bring it within the ratio of the decision in
Mask & Co.’s case(1l).” Nornally jurisdiction of civil courts
to entertain or adjudicate upon such question relating to
evacuee property would be barred under s. 46; the question
whet her in sone extrene circunstances civil courts may have
jurisdiction inspite of S. 46 need not be decided just now.
However we may add that in Firmof Illuri Subbayya Chetty v.
State of Andhra Pradesh(3) this Court observed at  p. 763
that the observations in Mask & Co.’s case(2) were.in sone
respects too widely stated.

The next case to which reference may be made is S. M | Zaki
v. The State of Bihar(4). There the question was whether the
property was evacuee and the court held that the /Act had
provi ded adequate renedies and that s. 46 nust be construed
to nean that the jurisdiction of a civil or revenue court
was ousted even if the Custodi an had wongly decided that

any property was an evacuee property. The distinction
bet ween t hose cases where a collateral fact is to be decided
bef ore a tribunal of limted jurisdiction assunes

jurisdiction and those cases where the tribunal~ has to
decide the whole matter itself was refered to and

(1) A 1.R 1951 Bom 440.

(3) [1964] 1 S.C.R 752.

(2) AI.R 194) P.C 105.

(4) Al.R 1953 Pat. 112.

746

Ramaswami J. (as he then was) rightly held that under S. 7
the whole matter has to be decided by the Custodian and
there was no question of the decision of any coll ateral fact
as a condition precedent to assunption of jurisdiction by
t he Cust odi an.

The last case to which reference may be made is Khali
Ahanmad Khan v. Ml ka Mehar Ni gar Begun{l). The question
there was somewhat different, nanely, whether S. 46 bars the
jurisdiction of the civil court in a pending matter. The
majority of the Judges in that case observed that in a case
where a matter had been adjudi cated upon in accordance wth
the provisions of the Act it might not be possible for
courts to interfere by reason of the provisions of s. 46 of
the Act. This case therefore to sonme extent is in line with
the view we have taken.
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On a careful consideration therefore of the authorities
cited before us, we are of opinion that generally speaking
the jurisdiction of the civil or revenue court is barred
under s. 46 and no such court can entertain any suit or
adj udi cate upon any question whether a particular property
or right to or interest thereinis or 1is not evacuee
property. We therefore allow the appeal and hold that in
the view we have taken the suit was not mmintainable in the
civil court. The matter will now go back to the Single
Judge of the High Court to pass order in conformity with the
vi ew we have expressed. As- the respondent has not appeared
in this Court we pass no order as to costs.

V.P.S. Appeal all owed.

(1) AI.R 1964 All. 362,

747




