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ACT:

El ection Di spute-Election petition by unsuccess ful rival-
Al l egations of nmajor corrupt practices and falsity in the
return of el ection expenses against the returned candidate-
Return of election expenses found defective and returned
candi dat e disqualified by the El ecti on Conm ssion-Renoval of
such di squalification on 1 odgi ng of fresh return-
Jurisdiction of Election Tribunal-If conpetent to . inquire
into identical allegations of falsity against the  second
return-Bepresentation of the People Act (XLIIl of 1951), s.
143-The Representation of the People (Conduct of Elections
and Election Petitions) Rules, 1951, rule, 114(4), (5) and

(6).

HEADNOTE

The provisions of the Representation of the People Act and
the Rules framed thereunder assign distinct and different
jurisdictions to the Election Conmi ssion and an - El ection
Tribunal so far as a Return of election expenses is
concer ned.
VWere there are all egations of major corrupt practices and a
Tri bunal constituted is in |awful seisin of the dispute, s.
143 of the Act gives it the sole jurisdiction and makes it
i ncumbent on it to inquire into the falsity of any
particulars mentioned in the return where such falsity is
al l eged and brought into issue and is reasonably connected
with the major corrupt practices.
VWhat the Election Comm ssion has to do under Rule 114(4) is
to satisfy itself that the return is in the prescribed form
It is no part of its function to inquire into t he
correctness of any particulars nentioned therein. That
guestion can only arise when sorme one raises a dispute and
brings the matter into issue.
Consequently, in a case where, as in the present, the
El ection Commission renpved the disqualification it had
i nposed on the returned candidate for lodging a defective
return of election expenses on the lodging of a fresh
return; Held, that the decision of the El ection Conm ssion
renovi ng the disqualification attaching to the first return
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in no way precluded the Tribunal frominquiring into the
falsity of the particulars in the second return although
they were identical wth those challenged in the first
return;

that the renoval of the disqualification only nmeant that the
accepted return was the only valid return, being the first
to be correct in form and the Tribunal had only that return
before it,

451

JUDGVENT:

CIVIL APPELLATE JURISDICTION:. G vil Appeal No. 139 of
1955.

Appeal under Articles 132 and 133 of the Constitution of
I ndi a agai nst the Judgment and Order dated the 23rd Decenber
1953 of the Hi gh Court of Judicature for the State of Punjab
in Cvil Wit Application No. 24 of 1953.
N. C. Chatterjee, (B. S. ~Narula, wth him for t he
appel | ant.
G S. Pathak and Veda VWyas, (Ganpat Rai, wth then), for
respondent No. 5
1955. Septenber 6. The Judgnent of the Court was delivered
by
BOSE J. - The proceedi ngs that have given rise to this appea
arise out of an election petition before the Election
Tri bunal , Del hi.

The appel | ant Shrinmati Sucheta Kripalani together with the
contesting respondent Shrimati NMannmohini Sahgal and others
were candi dates for election to the House of the People from
the Parlianentary Constituency of New Del hi. The " pol ling
took place on 14th January, 1952, and when the votes were
counted on 18th January, 1952, it was found that the appel-
ant had secured the |argest number of votes and that the
contesting respondent Manmohini came next. The appel | ant
was accordingly notified as the returned candi date on 24th
January, 1952.

On 6th Mrch, 1952, the appellant filed her return of
el ection expenses. This was found to be defective, and on
17th April, 1952, the El ection Conmm ssion published a
notification in the Gazette of India disqualifying the
appel l ant under Rule 114(5) of the Representation of the
Peopl e (Conduct of Elections and El ection Petitions) Rules,
1951, on the ground that she bad

"failed to lodge the return of election expenses in the
manner required" and that she had thereby "incurred the
di squalifications under clause (c) of section 7 and section
143 of the Representation of the People Act, 1951".

452

In view of this the appellant submitted a fresh return with
an expl anation under Rule 114(6) on 30th April, 1952. Thi s
was accepted by the Conmi ssion and on 7th My, 1952, it
published a notification in the Gazette of India under Rule
114(7) stating that the disqualification had been renoved.
In the neanwhile, on 7th April, 1952, the contesting
respondent Mannohini filed an el ection petition praying that
the appellant’s election be declared void and that she (the
petitioner) be declared to have been duly elected. It wll
be noticed that this was before 17th April, 1952, the date
on which the El ection Comm ssion disqualified the appellant.
The wvalidity of the election was attacked on nmany grounds.

A nunber of major corrupt practices were alleged and the
return which the appellant had filed on 6th March, 1952, of
her el ection expenses was chall enged as a m nor cor r upt
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practice on two grounds:

(1) that the return was false in naterial particulars
and (2) that it was not in accordance with the rules and so
was no return at all in the eye of the law. Particulars of
the instances in which the return was challenged as false
were then set out.

The appellant filed her witten statenent in reply on 7th
October, 1952. It will be noticed that this was after she
had put in her second return and after the Election
Conmi ssi on had renoved the disqualification due to the first
return. Her reply was as foll ows:

(1) That as the disqualification with respect to the return
of her el ection expenses had been renmoved by the Election
Conmi ssion under section 144 of the Representation of the
Peopl e Act, 1951, this question could not be reopened;

(2) That a minor corrupt practice which cannot vitiate an
el ection and which is not capable of materially affecting an
election is wholly outside the scope of a proper election
petition ‘and - so no cogni sance of it can be taken by the
El ecti on Tribunal;

(3) That - only such matters can be put in issue as are
necessary to decide whether the election of the returned
candidate is liable to be set aside within the neaning of
section 100(2) of the Act,

453
The contesting respondent Mannohini filed a replication on
15th October, 1952, In it she said:-

(1)that the Election Comm ssion did not and could not
deci de whether the return was or was not falsein materia
particulars and so the questionwas still open. (This had
reference to the first return-dated 6th March., 1952.);

(2) that in any event

"even the revised return is false in material particulars
and the objections with regard tothe original return also
apply exactly with regard to the revised return”.

The broad propositions of law raised by points (2) and (3)
in the appellant’s witten statenent were al so denied. Then
followed an itemby itemreply to the allegations’ made by
the appellant in the list which she had appended to her
witten statenent. That list was a reply to the particulars
of false return and corrupt practices furnished by the
contesting respondent Manmohini. It is evident then that
Mannmohi ni attacked the second return on exactly the sane
grounds as the first and, furnished the sane particul ars.

Now we have spoken of these returns as the first and the
second. But counsel on both sides agreed before us that the
first return was in fact no return at all in the eye of the
law and that therefore the contesting respondent’s  rea
attack was on the second return which nust be regarded as
the only return which the laww |l recognise as a /valid
return. It was agreed that there cannot be two returns of
expenses: either the one originally filed is amended or it
is treated as a nullity so far as it purports to ‘be a
return. In view of this agreenent, it is not necessary for
us to express any opinion on the natter and we wll
concentrate our attention on what, for convenience, we wl|
continue to call the second return

The first point that now arises is whether the decision of
the Election Commission to renove the disqualification
attaching to the first return precludes an enquiry into the
falsity of the second return sinply because the respondent
Mannmohi ni al | eged that the
454
particulars of the falsity are exactly the sane as before.
Qur answer to that is No. If the first returnis no return
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in the eye of the law, then the only return we are concerned
with is the second and that nust be treated in the sane way
as it would have been if it had been the only return nade.
If there had been no other return and this return had been
chal l enged on the grounds now raised, it is clear that the
truth of the allegations made would have to be enquired
i nto. That enquiry cannot be shut out sinply because the
al | egations against the second return happen to be exactly
the sane in the nmatter of its falsity as in the case of the
first return. We are therefore of opinion that t he
jurisdiction of the Tribunal to enquire into these matters
was not ousted on that account. Qur reasons for this are
t hese.

Section 76 of the Act requires every candidate to file a
return of el ection expenses in a particular form containing
certain prescribed particulars. The form and particulars

are set out in the Rules. Section 143 prescribes the
penalty  for failure to observe those requirenents. It is
di squal i fi'cation. This ensues if there is a "default" in
nmaki ng the return. It also ensues:-

"if such-a returnis found............ upon the trial of an
election petition under Part VI............ to be false in
any material particular”.

That places the matter beyond doubt. The trial of an

el ection petition/is conducted by an El ection Tribunal and
this section makes it incunbent on the Tribunal to enquire
into the falsity of a return when that is a matter raised
and placed in issue and the allegations are reasonably
connected with other allegations about a nmjor corrupt
practice. The jurisdiction is that of the Tribunal and not
of the Election Commission.. The duty of the Election
Conmission is nerely to deci de under Rul'e 114(4) whether any
candi dat e has, anong ot her things,

"failed to | odge the return of election expenses...., in the
manner required by the Act and these rul es".

It is a question of formand not of ‘substance. |If
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0
the return is in proper formno question of falsity can
ari se unless sonebody raises the issue. |If it is raised
the allegations will be made in some other docunent by some
ot her person and the charges so preferred will be enquired

into by the Tribunal

If the return is not in proper form disqualification
ensues but the Election Comrmission is invested with the
power to renove the disqualification under Rule 114(6). |
it does, the position becones the sane as it woul d have been
had the El ecti on Comm ssi on decided that the formwas proper
in the first instance. That would still |eave the question
of falsity for determi nation by the Tribunal in cases /where
the issue is properly raised.
M. Chatterjee contended on behalf of the appellant that we
were not concerned with the second return in this appeal and
Ostrongly protested against M. Pathak being allowed to
argue this point. But that has been the mmin bone of
contention alnost from the start. When the el ection
petition was filed, there was only one return to attack
The second had not been put in. Later, when it was put in,
the contesting respondent, Manmohini, attacked, both and the
appel l ant herself said that questions about the falsity of
the return could not be gone into because of the Election
Conmission’s order renobving the disqualification. That
argunent applies as much to the second as to the first
return and rai ses an issue about the respective
jurisdictions of the Election Comr ssion and the Election
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Tribunal on this point. The Tribunal decided against the
appellant on this point and held, as we do, that the
El ecti on Comm ssion was not concerned with the issue of fact
about the falsity of the return. The appellant then filed a
petition under article 226 to the Hi gh Court and questioned
the Tribunal’s jurisdiction to enquire into the issue of
falsity. The Hi gh Court upheld the Tribunal’'s decision and
the appell ant pursued the matter here both in her grounds of
appeal and in her statenent of the case. She cannot at this
stage ask us to | eave
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the mtter open so that she can conme here again and re-
agitate this question. We accordingly overrul e M.

Chatterjee' s objection.

The next question argued was whether an Election Tribuna
can enquire into a mnor corrupt practice if it is of such a
nature that, standing by itself; it could not have been made
the basis of ~an election petition because it could not
materially affect the result of the election. W need not
go into that because the question is purely acadenic in this
case. The allegation about the mnor corrupt practice does
not stand by itself. There are also allegations about mgjor
corrupt practices which require investigation and the m nor
corrupt practices -alleged are reasonably connected wth
them Section 143 of ‘the Act is a conplete answer to the
guestion of the Tribunal’'s jurisdiction on this point when
it is properly seised of the trial of an election petition
on other grounds.  \Wether it could be properly seised of
such a trial if this had been the only allegation, or if the
m nor corrupt practice alleged was not reasonably . connected
with the other allegations about major corrupt practices,
does not therefore arise. As the trial is proceeding on the
other matters the Tribunal is bound under section 143, now
that the issue has been raised, also to enquire into the

question of the falsity of the return. Wthout such an
enquiry it cannot reach the finding which section 143
cont enpl at es. W need not look(into the other /sections

which were touched upon in the argunents and in the Courts
bel ow because section 143 is clear and confers the requisite
jurisdiction when a trial is properly in progress.

The appellant has failed on every question of  substance
that she raised. There was sonme vagueness in the Election
Tribunal’s order about which of the two returns fornmed the
basis of the enquiry on this point but even if the Tribuna
intended to treat the first return as the basis, that did
not really affect the substance because exactly the sane
al l egations are made about the second return and the issue

of fact would therefore have to be tried in any event. The
appel -
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l ant’ s whol e endeavour was to circumvent such an enquiry and
oust the Tribunal’'s jurisdiction. 1In that she has failed,
SO she will pay the contesting respondent’s costs

t hr oughout .
The appeal fails and is dism ssed with costs all through




