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ACT:
Burden of Proof-Proof of facts within especial know edge-
Facts equally withi'n the know edge of the prosecution and

the accused, if "especially within the know edge" of the
accused-1llustration, Scope of-1ndian Evidence Act (I of
1872), s. 106, Illustration (b).

HEADNOTE:

The appellant was put up for trial under s 420 of the
Indian Penal Code and s. 5(2) of the Prevention of
Corruption Act of 1947 for obtaining a total sumof Rs. 23-
12-0 fromthe CGovernnment as T.A., being second class railway
fares for two journeys, one fromAjnmer to Abu Road and the
other from Ajnmer to Reengus, without having actually paid
the said fares. The prosecution proved from the railway
books and registers that no such second class tickets were
issued at Ajner on the relevant dates and the sane W tness
who proved this also proved that tickets were not always
i ssued and the passengers could pay the farein the train
and if the second class was fully booked, no further tickets
were issued till the train arrived,in which case passengers
sonmetinmes bought third class or inter-class tickets and
thereafter paid the difference to the guard of the train, if
they could find second class accommpdati on on the arrival of
the train. There was no proof that one or other -of those
cour ses were not followed by the appellant and the
prosecution instead of proving the absence of any such
paynments, in the same way as it had proved the non-issue of
second class tickets, relied on Illustration (b) to's. 106
of the Evidence Act and contended that it was for the
appellant to prove that he had actually paid the second
cl ass fares.
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Held, that Illustration (b) to s. 106 of the Evidence Act
had no application, the evidence adduced by the prosecution
did not warrant a conviction and the accused should, having
regard to the long | apse of time, be acquitted.

That s. 106 of the Evidence Act does not abrogate the well-
established rule of <crimnal |aw that except in very
exceptional classes of cases the burden that lies on the
prosecution to prove its case never shifts and s, 106 is not
intended to relieve the prosecution of that burden.” On the
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contrary, it seeks to neet certain exceptional cases where
it is inpossible, or disproportionately difficult, for the
prosecution to establish facts which are especially wthin
the know edge of the accused and which can be proved by him
wi thout difficulty or inconvenience. But when know edge of
such facts is equally available to the prosecution if it
chooses to exercise due diligence, they cannot be said to be
especially within the know edge of the accused and the
section cannot apply.

Attygalle v. Emperor, (A 1.R 1936 P.C 169) and Seneviratne
v.B., ([1936] 3 All EER 36), referred to.

That illustrations to a section do not exhaust its ful
content even as they cannot curtail or expand its anbit, and
in applying s. 106 the balance of convenience, t he

conparative |abour involved.in finding out and proving the
facts and the ease with which the accused can prove them
nmust be taken into-consideration

That cases comng under ss. 112 and 113 of the Indian
Rai |l ways 'Act ~to which Illustration (b) to -s. 106 has
obvi ous application stand on-a different footing.

JUDGVENT:

CRI'M NAL APPELLATE/JURI'SDI CTI ON: Cri mi nal

Appeal No. 65 of 1954.

Appeal by special |eave fromthe judgnment and order dated
the 2nd January 1953 of the Judicial Commi ssioner’s Court at
Ajmer in Crimnal Appeal No. 3 of 1952 arising out of the
j udgrment and order dated the 4th-January, 1952 of the Court
of Sessions Judge at Ajner in Crimnal Appeal No. 300 of
1951.

B.P. Berry and B. P. Maheshwari, for the appellant.

C K. Daphtar Solicitor-General of India (Porus

A Mehta and P. G GCokhale, with him for the respondent.
1956. WMarch 12. The Judgnent of the Court was delivered by
BOSE J.-The appellant, S.N. Mhra, a Canp Cerk
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Ajmer, has been convicted of offences under section 420 of
the Indi an Penal Code and section 5(2) of the Prevention of
Corruption Act, 1947 (Act Il of 1947).  He was sentenced to
two years’ rigorous inprisonnent and a fine of Rs. 100 on
each count. The substantive sentences are concurrent.

The substance of the offences for which he was convicted
lay in obtaining sums to talling Rs. 23-12-0 from Governnent
as T.A for two journeys, one fromAjmer to Abu Road and the
other from Ajner to Reengus. The nopney represents the

second class railway fare for these journeys. The
allegation against himis that either he did not travel at
all between those places on the relevant dates, or, if he

did, that he did not pay the fare.

He appealed to the Sessions Judge at Ajnmer and was
acquitted. The State filed an appeal against the acquitta
to the Judicial Comm ssioner of Ajner’ The |earned Judicia
Conmi ssi oner accepted the appeal and remanded the case for
retrial before a Special Judge because, by reason of certain
amendnents in the law, only a Special Judge could try an
of fence under section 5(2) of the Prevention of Corruption
Act at the date of the remand.

The appeal here raises certain questions about sanction
which we do not intend to discuss because, in our opinion
the evidence adduced does not justify a retrial as no
conviction for those two of fences could be based on it.

It was first alleged that the appellant did not travel at
all on the relevant dates and that the burden of proving
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that he did was on him

W do not think this issue arises because the charge
assumes that he did travel and there is no evidence before
us to justify even a prima facie inference that he did not.
The charge runs-

"That you, on or about etc ... cheated the Governnent by
di shonestly inducing the Governnment to pay you Rs. 62-9-0 on
account of T.A for the journeys perforned on the above-
mentioned days......... "
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There is no suggestion that the journeys were not performed
and only purported to be; and it would be unfair to permt
the State to go back on what it said in the charge at this
stage, especially after the appellant has entered on his
defence and virtually admtted that he did travel on those
dates; in any case, he has not denied the fact and that
woul d naturally ~operate to ~his disadvantage i f t he
prosecution were to-be allowed to change its position in
this way. We nust therefore accept the fact that he did
travel as ~alleged on the relevant dates, and the only
guestion -that remains is whether he paid the second class
fares which he later clained, and obtained, from Governnent
as T.A for those journeys.

The only proof ‘that is adduced in_ support of the
allegation that he did not is that no second class tickets
were issued at Ajnmer on the relevant dates either for Abu
Road or for Reengus. This is proved by the  Booking derk
Ram Dayal, P.W 4. But the same wi tness proves that tickets
are not always issued and that passengers can pay the fare
on the train; also, if the second class is fully booked no
further tickets are issued till the arrival of ~the train
In that case, passengers sonetines buy-a third class or an
inter-class ticket and then pay the difference to the
conductor or guard of the train if they are able to find
second cl ass acconmodati on when the train arrives. There is
no proof that one or other of these courses was not foll owed
on the dates wth which we are/ concerned. The  rail way
registers and books would show whether or not ~‘any such
paynments were nade on those dates and the State could have
proved the absence of such paynments as easily as it was able
to prove, fromthe sanme sort of material, that no second

class tickets were issued. |Instead of doing that, the State
contented itself with saying that no second class tickets
were issued and, then relying on Illustration (b) to section

106 of the Evidence Act, it contended that the  burden of
proving that the accused did pay the second class fares was
on him

[Ilustration (b) runs thus:

"Ais charged with travelling on a railway wth-
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out a ticket. The burden of proving that he had a ticket

on hint.

But this is only an illustration and nmust be read subject to

the section itself and cannot travel beyond it. The
runs-

"When any fact is especially within the know edge
person, the burden of proving that fact is on hinf

The stress, in our opinion, is on the word "especially".
Section 106 is an exception to section 101. Secti on

| ays down the general rule about the burden of proof.
"Whoever desires any Court to give judgnent as to any

right or liability dependent on the exi stence of facts which

he asserts, nust prove that those facts exist".
[lIlustration (a) says-

"A desires a Court to give judgment that B shall be punished
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for a crime which A says B has committed.

A must prove that B has conmtted the crine".

This lays down the general rule that in a crimnal case the
burden of proof is on the prosecution and section 106 is
certainly not intended to relieve it of that duty. On the
contrary, it is designed to neet certain exceptional cases
in whi ch it would be inpossible, or at any rate
di sproportionately difficult, for the prosecution to
establish facts which are "especially" within the know edge
of the accused and which he could prove without difficulty
or inconveni ence. The word

"especially" stresses that. It means facts that are
preem nently or exceptionally within his knowl edge. |f the
section were to be interpreted otherwise, it would lead to
the very startling conclusion that in a nurder case the
burden Ilies on the accused to prove that he did not commt
the murder because who coul d know better than he whether he
did or did not.” It is evident that cannot be the intention
and the Privy Council has tw ce refused to construe this
section, as reproduced in certain other Acts outside India,
to-nmean that the
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burden Ilies on an accused person to show that be did not
conmit the ~crime for which he is tried. These cases are
Attygalle v. Enperor(1l) and Seneviratne v.

R (2).

[Ilustration (b) to section 106 has obvious reference to a
very special type of case, nanely to offences under sections
112 and 113 of the Indian Railways Act for travelling or
attenmpting to travel w thout a pass-or ticket or wth an
insufficient pass, etc. Nowif a passenger is seen in a
railway carriage, or at the ticket barrier, ‘and is unable to
produce a ticket or explain his presence, it would obviously
be inpossible in nost cases for the railway to prove, or
even with due diligence to find out, where he cane from and
where he is going and whether or not be purchased a ticket.
On the other band, it would be conparatively sinple for the
passenger either to produce his pass or ticket or, din the
case of loss or of sone other valid explanation, to set it
out; and so far as proof is concerned, it would be “easier
for himto prove the substance of his explanation than for
the State to establish its falsity.

We recognise that an illustrati on does not exhaust the ful
content of the section which it illustrates but equally it
can neither curtail nor expand its anbit; and if know edge
of certain facts is as much available to the prosecution
should it choose to exercise due diligence, as to the
accused, the facts cannot be said to be "especially" wthin
the know edge of the accused. This is a section which nust
be considered in a commpbnsense way; and the/ balance of
conveni ence and the disproportion of the |labour that would
be involved in finding out and proving certain facts
bal anced against the triviality of the issue at stake and
the ease with which the accused could prove them are al
matters that must be taken into consideration. The section
cannot be used to underm ne the well established rule of |aw
that, save in a very exceptional class of case, the burden
is on the prosecution and never shifts.

Now what is the position here? These journeys

(1) AI.R 1936 P.C. 169.

(2) [1936] 3 All E.R 36, 49.
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were performed on 8-9-1948 and 15-9-1948. The prosecution
was | aunched on 19-4-1950 and the appellant was called upon
to answer the charge on 9-3-1951; and now that the case has
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been remanded we are in the year 1956. The appellant, very
naturally, said on 27-4-1951, two and a half years after the
al | eged of f ences:

"It is humanly inpossible to give accurate explanations for
the journeys in question after such a | apse of time".

And what of the prosecution? They have their registers and
books, both of the railway and of the departnment in which
the appellant works. They are in a position to know and
prove his official novenents on the relevant dates. They
are in a position to show that no vouchers or receipts were
i ssued for a second class journey by the guard or conductor
of the trains on those days. This information was as nuch
within their "especial" knowedge as in that of t he
appellant; indeed it is difficult to see howwith all the
rel evant books and other material in the possession of the
authorities, these facts can be said to be wthin the
"especi al " _know edge of the appellant after such a | apse of

time however nmuch it may once have been there. It would, we
feel, be wong to allow these proceedings to continue any
|l onger. The appellant has been put upon his trial, the

prosecution has had full and anpl e opportunity to prove its
case and it can certainly not conplain of want of tine to
search for and prepare its material. No conviction could
validly rest on the material so far produced and it would
savour of /harassnent to allow the continuance of such a
trial wthout' the slightest indication that there is
addi ti onal | evidence available which could not have been
di scovered ‘and produced wi th the exercise of diligence at
the earlier stages.

W set aside the order of the Judicial " Conm ssioner and
restore the order of the Sessions Judge acquitting the
appel l ant on both counts of the charge franed agai nst him
27
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