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1. These appeal s by special | eave have been fil ed agai nst
separate orders rendered by a Division Bench of the Bonbay Hi gh
Court in Letters Patent Appeal s whereby the sane have been

di sm ssed as not nmintainable, thereby confirmng the comon
judgrment rendered by a | earned Single Judge of the Hi gh Court in
three wit petitions filed under Article 227 of the Constitution of
India [hereinafter referred to as ‘the Constitution'].

2. The facts, in brief, are that the Bel fer Cooperative Housing
Society Limted, Bandra [Wst], Mnbai, respondent No. 1 in G vi
Appeal Nos. 2990-2991 of 2005, [hereinafter referred'to as ‘the
Society’], which was a tenant co-partnership housing society, held
both | ands and flats constructed thereon and Dr. Gopal Mahadeo
Dhadphal e, respondent No. 2 in the said appeals [hereinafter
referred to as ‘the nenber’] was admtted as nenber of the

Society in the year 1962 and flat No. 4 on the ground fl oor was
allotted to him On 3.6.1982, the nenber inducted Ms. Anita
Enterprises, appellant No. 1 in the said appeals, in roomNo. 2 of
the said flat on a nonthly rental of Rs. 1000/- and on 3.10.1983
the appellant aforenmentioned was inducted in roomNo. 3 as well
on a monthly rental of Rs. 750/-. The nmenber thereafter inducted
Ms. Anita Medical Systenms Pvt. Ltd., appellant No.  2/in the said
appeals, in roomno. 1 of the flat in question on a-nmonthly rental of
Rs. 1000/- which was subsequently enhanced to Rs. 1500/- per

nmonth and both the appellants were put in possession of the

af oresai d prem ses. The appellants paid rent upto the nonth of
Decenber, 1986 and as the nenber refused to accept the renta
fromJanuary, 1987, the rental was sent to himby cheques under

regi stered post, but the sanme was not accepted.

3. Ther eupon, the appellants were asked to vacate the premni ses
i n question which necessitated filing of two separate suits by them
in the year 1987 before the Small Causes Court for a declaration
that they were tenants with regard to the aforesaid prenises of

whi ch they were in occupation and for perpetual injunction
restraining the nenber frominterfering in any nmanner with their
possessi on over the prem ses in question in which suits only the
menber was made party and not the Society. The menber in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

28

said suits contested the claimof the appellants and both the suits
filed by the appellants were disnissed by the trial court upon a
finding that the appellants were not inducted as tenants in the suit
prem ses. But on appeal being preferred to the appellate bench of
the Small Causes Court, the same were decreed and it was held

that the appellants were inducted as tenants in the prem ses in
their occupation.

4, In the neantine, the Society raised a dispute in the year
1989 before the Cooperative Court under Section 91 of the

Mahar ashtra Cooperative Societies Act, 1960 [hereinafter referred
to as ‘the Societies Act’'] praying therein that the appellants be
evicted fromthe prem ses in their occupation and the nenber be
directed to occupy the sane as, according to the Society, the
nmenber had parted with possession of the prenmises in question in
favour of the appellants which was not permissible in law. The
sai d case was contested by the appellants in which the nmenber

and the appellants entered appearance and all contested the claim
of the Society. The Cooperative Court by its award decided the
di spute in favour of the Society, passed an order of eviction against
the appellants and directed the nenber to occupy the prem ses.

The said order was upheld in appeal

5. Thereafter, before the Hi gh Court three wit petitions were
filed \026 one by the appellants against the aforesaid order passed by
the appel |l ate court ‘upholdi ng order passed by the Cooperative

Court and the other two wit petitions by the nenber against the
order passed by the appell ate bench of the Small Causes Court
whereby aforesaid declaratory suits filed by the appellants were
decreed. A |earned Single Judge of the Hi gh Court, by a conmon
judgrment, disnmissed the wit petition filed by the appellants

wher eby order passed by the Cooperative Court against the

nmenber and the appel |l ants, which was upheld in appeal, has been
confirmed and allowed the wit petitions filed by the nenber, set
asi de judgnent and order passed by the appellate bench of Snal
Causes Court and restored that of the trial court whereby
declaratory suits filed by the appell ants were dism ssed. The said
j udgrment has been upheld by Division Bench of the Hi gh Court by
dism ssing the Letters Patent Appeals on the ground that the sane
were not mmintainable in view of the fact that the'wit petitions
were filed under Article 227 of the Constitution. Hence these
appeal s by special |eave.

Undi sputed facts are stated hereinafter. The Society was a
tenant co-partnership housing Society, the land and the structures
standi ng t hereon, which include the prem ses in question, were
held by it, respondent no. 2 was admitted as its nenber, allotted
flat No. 4 and put in possession thereof. The appellants are in
occupation of the premises in question since the date of their
i nducti on af orenenti oned and the menber remained in possession
of the prem ses for a period of nore than one year before induction
of the appellants therein. Induction of appellants as tenants by
the nmenber anounted to transfer of interest by the nember in the
prem ses in question, which was property of the Society, and the
appel l ants were neither nmenbers of the Society nor can be said to
be persons whose application for menbershi p had been accepted
by the Society or persons whose appeal under Section 23 of the
Soci eties Act had been all owed by the Registrar or persons who
were deened to be nenbers under Section (1A) of Section 23 of the
Soci eties Act. The appel |l ants were inducted wi thout the consent
of either the Society or its Managing Comittee and never
admtted as nom nal nenbers of the Society.

7. Shri Shekhar Naphade, | earned senior counsel appearing on
behal f of the appellants in support of the appeals, submtted that
respondent no. 2 - in his capacity as nmenber of the tenant co-

partnershi p housing society - has a possessory right in the
prem ses in question and the Society was only, by way of |ega
fiction, owner of the said premses. It was further submtted that
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there was no relationship of |andlord and tenant between the

Soci ety and the nenber and there was such a rel ationship

bet ween the nenber and the appellants, as such, the appellants

were entitled to claimprotecti on under the Bonmbay Rents, Hote

and Lodgi ng House Rates Control Act, 1947 [hereinafter referred to
as ‘the Rent Act’) and the proceedi ng under Section 91 of the

Soci eties Act was not maintainable in view of the bar incorporated
under Section 28 of the Rent Act. According to him the Society
was not justified in contending that there was rel ationship of

| andl ord and tenant between the Society and the nmenber and
consequently the appellants cannot be said to be sub-tenants of

the menber as creation of sub-tenancy was forbi dden under

Section 15 of the Rent Act unless there was contract to the
contrary, which was not so in the case on hand and, consequently
such a sub-tenant cannot be treated to be a tenant within the
nmeani ng of Section 5(11) of the Rent Act. It was al so subnitted
that the tenancy right could be created by the nenber as the
transfer by himof his right in the prem ses was not forbidden in

| aw, therefore, the Society was not justified in contending that

rel ati onship of landlord and tenant was not duly created inasmuch
as even if there was restrictive right of transfer and not absol ute
one if the tenancy was created in infraction of the same, the
transaction creating tenancy right in the appellants by the nenmber
cannot be said to be void as such and if a party wanted to avoid
the sanme, it was required to nove a conpetent civil court for a
decl aration that the 'sane was invalid in law as the said
transaction can, at the highest, be said to be voidable and the said
guesti on cannot be exam ned by a Cooperative Court purporting to
act under Section 91 of the Societies Act.

8. On the other hand, Shri U U Lalit, l'earned senior counse
appearing on behalf of the Society, submitted that the relationship
bet ween the Society and the nenber, as woul d appear fromthe
Bye-Laws of the Society as well as Regul ations, was that of

I andl ord and tenant in respect of the prem ses held by the Society
and the menber purported to create right of a sub-tenant in the
appel  ants which was, in the absence of any contract to the
contrary, forbidden by Section 15 of the Rent Act, 'as such the
appel  ants having not acquired the status of a tenant wi thinthe
meani ng of the Rent Act, cannot claim protection-thereunder from
eviction. Alternatively, it was submitted that even . if it was treated
that there existed no relationship of landlord and tenant between
the Society and the nenber and rel ati onship of |andl ord and

tenant was created between the nenber and the appellants, the

same was not valid in law as it was not duly created in view of the
fact that such a transaction being in violation of the provisions of
Section 29 of the Societies Act, was invalid as the transfer made
was, though entered into after conpletion of period of one year of
occupation of the nenber, to a non-nenber which was forbidden

by | aw, as woul d appear fromthe said provisions and the Bye-Laws
of the Society and its legality or otherw se could have been

exam ned in a dispute rai sed under Section 91 of the Societies Act.
It was then submitted that asking the Society to first seek such a
declaration froma competent civil court and thereafter raise a

di spute under Section 91 of the Societies Act would frustrate the
very object of the Societies Act. It was further subnmitted that in
any view of the matter, in the present case as the appellants had
already filed suits before the Small Causes Court for a declaration
that their status was that of tenants under the Rent Act, in which
it was open to the Society to raise the question that the

rel ati onship of landlord and tenant was not duly created, meaning
thereby not in accordance with law but contrary to | aw and for
granting relief to the appellants therein the Court was call ed upon
to go into this question and deci de the sane. Lear ned counse

al so submitted that as the relationship of |andlord and tenant was
not duly created, the appellants could not claimprotection of the
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Rent Act and the petition under Section 91 of the Societies Act was
mai nt ai nabl e as the dispute rai sed was touchi ng upon busi ness of

the Society.

9. In view of the rival subnissions, the follow ng questions fal
for our consideration in these appeal s: -

1 VWet her status of a nmember in a tenant co-partnership

housing society is that of a tenant or landlord within the
neani ng of the Rent Act and consequently there was

any relationship of Iandlord and tenant between the
society and its nenber?

2. VWet her purported status of the appellants, who were
i nducted by the nmenber in the prem ses in question was
that of a tenant or sub-tenant within the neani ng of
Section 5(11) of the Rent Act and if it is held to be a
tenant whether the rel ationship of Iandlord and tenant

bet ween t hem was dul y created so as to claimprotection
fromeviction under the Rent Act?

3. Vet her the question regarding legality or otherw se of
creation of tenancy right between the appellants and the
menber of the Society could be adjudicated by the Snall
Causes Court in suits filed by the appellants agai nst
menber of the Society for declaration that there was

rel ati onship of |andl ord and tenant between them and

the H gh Court was justified in restoring decree passed

by the trial court to the effect that there was no

rel ationship of |andlord and tenant between the

appel l ants and nenber of the Society?

4. Whet her the matter regarding legality or otherw se of
creation of tenancy right between the appellants and the
menber coul d be adjudicated by the Cooperative Court
in dispute raised under Section 91 of the Societies Act
bef ore the Cooperative Court or the Society before
rai sing any such dispute was required to obtain a
decl aratory decree fromconpetent civil court by filing a
properly constituted suit beforeit?

10. In order to appreciate the points involved in these appeals, it
woul d be useful to refer to the relevant provisions of the Societies
Act, Maharashtra Co-operative Societies Rules, 1961 [ hereinafter
referred to as ‘the Rules’], Bye-Laws of the Society which were
registered with the Registrar, Cooperative Society, at thetinme of
grant of registration to it [hereinafter referred to as “the Bye-Laws’],
Regul ations relating to tenancies to be granted by the Society to
nmenbers in respect of premses held by the Society contained in

Form A which are part of registered Bye-Laws of the Society
[hereinafter referred to as ‘the Regulations’] and the Rent Act

whi ch run thus: -

THE SCCI ETI ES ACT:

"Section 2 - Definitions.- 1In this Act, unless the
context otherw se requires, --

[ (16) "housing society "means a society, the object of
which is to provide its nenbers with open plots for
housi ng, dwelling houses or flats; or if open plots,
the dwel ling houses or flats are already acquired, to
provide its menbers comon anenities and

services];

(19)

(a.) "menber" neans a person joining in an
application for the registration of a Cooperative
soci ety which is subsequently registered, or a
person duly admitted to menbership of a society




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 28

after registration, and includes a noni nal
associ ate or synpat hi zer nenber;

* * * *

(c.) "nom nal nenber" neans a person admitted to
menbershi p as such after registration in
accordance with the by-Iaws;

* * * *

"Section 23 - Open nenbership.- (1) No society
shal |, wi thout sufficient cause, refuse adm ssion to
nmenbership to any person duly qualified therefor
under the provisions of ‘this Act and its by-Iaws.

[(1A) Wiere a society refuse to accept the
application froman eligible person for adm ssion as
a nenber, ‘or the paynent nmade by himin respect of
nmenber shi'p, such person may tender an application
in such formas may be prescribed together with
paynment in respect of menbership, if any, to the
Regi strar, who shall forward the application and the
amount, if any so paid, to the society concerned
within thirty days ' fromthe date of receipt of such
application and the anmount; and thereupon if the
society fails to conmuni cate any decision to the
applicant within sixty days fromthe date of receipt
of such application and the anmount by the society,
the applicant shall be deemed to have become a
menber of such society.] [If any question arises
whet her a person has becone a deened nenber or
ot herwi se, the sane shall be decided by the
Regi strar after giving a reasonabl e opportunity of
being heard to all the concerned parties.]

(2) Any person aggrieved by the decision of a

soci ety, refusing himadmssion to its nmenbership
may appeal to the Registrar. [Every such appeal, as
far as possible, be disposed of by the Registrar
within a period of three months fromthe date of its
receipt:

Provi ded that, where such appeal is not so disposed
of within the said period of three nonths, the
Regi strar shall record the reasons for the delay.]

(3) The decision of the Registrar in appeal, shall be
final and the Registrar shall conmunicate his
decision to the parties within fifteen days fromthe
dat e t hereof.

[( 4) Wthout prejudice to the foregoing provisions of
this section, in the case of agro-processing societies
or any other society for which a definite zone or an
area of operation is allotted by the State Governnent
or the Registrar, it shall be obligatory on the part of
such society to adnmit, on an application nmade to it,
every eligible person fromthat zone or the area of
operation, as the case may be, as a nenber of such
soci ety, unless such person is already registered as
a nenber of any other such society, in the sane
zone or the area of operation.]"

"Section 29 - Restrictions on transfer or charge

%N
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of share or interest .- (1) Subject to the provisions
of the last preceding section as to the maxi mum
hol di ng of shares and to any rules nade in this
behal f, a transfer of, or charge on, the share or
interest of a menber in the share capital of a society
shal | be subject to such conditions as may be

prescri bed.

(2) A nenmber shall not transfer any share held by
himor his interest in the capital or property of any
soci ety, or any part thereof, unless\027

(a) he has held such share or interest for not |ess
than one year;

(b)the transfer is made to-a nmenber of the society or
to a person whose application for menbership has

been accepted [by the society, or to a person whose
appeal 'under Section 23 of the Act has been all owed
by the Registrar; or to a person who is deened to be
a nenber under sub-section(1A) of-section 23.].

(3) Notwi thstandi ng anyt hing contained in sub-
sections (1) and (2), where a nenber is allowed to
resign, or is expelled, or ceases to be a nenber on
account of his being disqualified by this Act or by
the rul es made thereunder or by the by-laws of the
soci ety, the society may acquire the share or interest
of such menber in the share capital by paying for it
at the value determned in the nmanner prescribed
provi ded that the total paynent of share capital of a
society in any financial year for such purposes does
not exceed ten per cent of the paid-up share capita
of the society on the last day of the financial year

i medi ately preceding.

Expl anation --.[1]--The right to forfeit the share or
i nterest of any expelled nenber in.the share capita
by virtue of any by-laws of the society, shall not be
affected by the aforesaid provision

[ Explanation Il,--In this section, the expression
"financial year" neans the year ending on the [31st
day, of March] or, in the case of any society or class
of societies the accounts of which are with the

previ ous sanction of the Registrar bal anced on any

ot her day, the year ending on such day.]

(4) Were the State Governnent is a nenber of a
society, the restrictions contained in this section
shall not apply to any transfer nade by it of its
share or interest in the capital of the society; and
that Governnent nmay, notw thstandi ng anything in

this Act, withdraw fromthe society its share capita

at any tine, after giving to the society notice thereof
of not less than three nonths".

"Section 31 - Share or interest not liable to
attachment.- The share or interest of a member in

the capital of a society, or in the |oan-stock issued
by a housing society, or in the funds raised by a
society fromits nenbers by way of savings deposit,
shall not be liable to attachnment or sal e under any
decree or order of a Court for or in respect of any
debt or liability incurred by the menber; and
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accordingly, neither the Oficial Assignee under the
presi dency-towns | nsolvency Act, 1909, nor a

Recei ver under the Provincial |nsolvency Act, 1920,
nor any such person or authority under any
corresponding law for the tinme being in force, shal
be entitled to, or have any claimon, such share or
interest."

"Section 47 - Prior claimof society.- (1)

Not wi t hst andi ng anything in any other |law for the
time being in force, but subject to any prior claimof
CGovernment in respect of |and revenue or any noney
recoverable as | and revenue and to the provisions of
sections 60 and 61 of the Code of Civil Procedure,
1908.

(a) any debt or outstanding denmand, owing to a
soci ety by any nmenber or past nenber or deceased
nmenber, shall be a first charge, --

(i) upon the crops or other agricultural produce
raised in whole or in part whether with or without a
| oan taken fromthe society by such nenber or past
menber or deceased nmenber, --

(ii) upon any cattle, fodder for cattle, agricultural or
i ndustrial inplements or machi nery, or raw

material s for manufacture, or workshop, godown or

pl ace of business supplied, to or purchased by such
menber or past nenber or deceased nmenber, in

whole or in part, fromany | oan whether in noney or
goods made to himby the society, and

(iii) upon any novabl e property which may have

been hypot hecat ed, pledged or otherw se nortgaged

by a nenber with the society, and remaining in his
cust ody;

(b) any outstandi ng demands or dues payable to a

soci ety by any nmenber or past nenber or deceased
menber, in respect of rent, shares, | oans or

purchase noney or any other rights or anounts

payabl e to such society, shall be a first charge upon
his interest in the i nmovabl e property of the society,

Expl anation.--The prior claimof Governnent-in
respect of dues other than |l and revenue, shall be
restricted for the purpose of sub-section (1) to the
assets created by a nenber out of the funds in
respect of which the Governnent has a claim

(2) No property or interest in property, which is
subj ect to a charge under the foregoi ng sub-section
shall be transferred in any manner wi thout the

previ ous perm ssion of the society; and such transfer
shal | be subject to such conditions, if any, as the
soci ety may i nmpose

(3) Any transfer nade in contravention of sub-section
(2) shall be void.

(4) Notwi thstandi ng anyt hing contai ned in sub-
sections (2) and (3), a society, which has as one of
its objects the disposal of the produce of its
menbers, may provide in its by-laws, or may

ot herwi se contract with its nenbers, --
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(a) that every such nenber shall dispose of his
produce through the society, and

(b) that any menber, who is found guilty of a breach
of the by-laws or of any such contract, shal

rei mburse the society for any |loss, determined in
such manner as may be specified in the by-laws."

"Section 91 - Disputes .- (1) Notwi thstanding

[anyt hing contained] in any other law for the time
being in force, any dispute touching the constitution
[elections of the commttee or its officers other than
el ections of conmittees of the specified societies
including its officer], conduct of general neetings,
managenent or busi ness of a society shall be

referred by any of ‘the parties to the dispute, or by a
federal society to which the society is affiliated or by
a creditor of the society, to the co-operative Court if
both the ‘parties thereto are one or other of the
foll owi ng:--

(a) a society, its conmttee, any past conmittee, any
past or present officer, any past or present agent,

any past or present servant or nom nee, heir or |ega
representative of any deceased officer, ‘deceased

agent or deceased servant of the society, or the

Li qui dator of the society [or the official Assignee of a
de-regi stered soci ety]

(b) a menber, past nmenber of a person claimng
through a nenber, past nenber of a deceased

nmenber of society, or a society which'is a nmenber of
the society [or a person who clains to be a nmenber
of the society;]

[(c) a person other than a nenber of the society,
with whom the society, has any transactions in
respect of which any restrictions or regul ati ons have
been i nposed, made or prescribed under sections
43, 44 or 45, and any person claim ng through such
per son;

(d) a surety of a menber, past nmenber or deceased
menber, or surety of a person other than a nenber
with whom the society has any transactions in
respect of which restrictions have been prescribed
under section 45, whether such surety or person is
or is not a nenber of the society;)

(e) any other society, or the Liquidator of such a
society [or-de-registered society or the officia
Assi gnee of such a de-registered society].

[Provided that, an industrial dispute as defined in
clause (k) of section 2 of the Industrial Disputes Act,
1947 , or rejection of nom nation paper at the
election to a commttee of any society other than a
notified society under section 73 - 1 C or a society
specified by or under section 73 -G or refusal of

admi ssion to nmenbership by a society to any person
qualified therefor [or any proceeding for the recovery
of the amount as arrear of |and revenue on a
certificate granted by the Registrar under sub-

section (1) or (2) of section 101 or sub -section (1) of
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section 137 or the recovery proceedi ng of the

Regi strar or any officer subordinate to himor an

of ficer of society notified by the State Governnent,
who i s enpowered by the Registrar under sub -

section (1) of section 156,] [or any orders, deci sions,
awards and actions of the Registrar agai nst which

an appeal under section 152 or 152 A and revi sion

under section 154 of the Act have been provided]

shall not be deened to be a dispute for the purposes

of this section.]

( 3 ) Save as otherw se provided under [sub-section

(2) to section 93], no Court shall have jurisdiction to
entertain any suit or other proceedings in respect of
any dispute referred toin sub -section (1).

Expl anation 1.--A di spute between the Liquidator of

a society [or an official Assignee of a de-registered
soci ety] and [the nmenbers (including past nenbers,

or nom nees, heirs or |egal representative or
deceased nenbers)] of the sane society shall not be
referred [to the co-operative Court] under the
provi si ons of sub-section (1).

Expl anation 2.--For the purposes of this sub-section,
a di spute shall include\027

(i) a claimby or against a society for any debt or
demand due to it froma menber or due fromit to a
menber, past nenber or the nominee, heir or lega
representative of a deceased nenber, or servant for
enpl oyee whet her such a debt or denmand be

admitted or not;

(ii) aclaimby a surety for any sum or demand due
to himfromthe principal borrower in respect of a
| oan by a society and recovered fromthe surety
owi ng to the default of the principal borrower,
whet her such a sum or demand be adnmitted or not;

(iii) a claimby a society for any |oss caused to-it by
a nmenber, past nenber or deceased menber, by

any officer, past officer or deceased officer, by any
agent, past agent or deceased agent, or by any

servant, past servant, past servant or deceased
servant, or by its comittee, past or present,

whet her such | oss be admitted or not;

(iv) a refusal or failure by a nenber, past nenber or
a nomnee, heir or legal representative of a deceased
nmenber, to deliver possession to a society of |and or
any other asset resuned by it for breach of condition
as the assignment."

"93. Transfer of disputes fromone Co-operative
Court to another and suspension of
proceedi ngs in certain cases.-

* * * *

(2) Notwithstandi ng anything contained in this Act,

the Co-operative Court, on an application nade to it

by any of the parties to the dispute, may, if it thinks
fit suspend any proceedings in respect of any

di spute, if the question at issue between a society




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 28

and a claimant or between different claimnts, is

one involving conplicated questions of |aw and fact,
until the question has been tried by a regular suit
instituted by one of the parties or by the society. If
any such suit is not instituted in a Gvil Court within
two months fromthe date of the order of the Co-
operative Court, shall continue the proceedi ngs and
deci de the dispute]"”

[ Enphasi s Added]
THE RULES

"Rule 8 \026 Matters in respect of which Registrar
may direct society to nmake by-laws or society
may make by-| aws. -

(1) The Registrar may require a society to make bye-
laws in respect of all or any of the following matters,
that is to say.-

* * * *

(c) the object of the society;

* * * *

(f) the privileges, rights, duties and liabilities of
menber s includi ng nomnal, associate and
sympat hi zer nenbers;

* * * *

(m the procedure for expul sion of nenbers;

(2) A society may nake by-laws for all or any of the
following matters, that is to say \026

* * * *

(c) the conditions, if any, under which the transfer of
share or interest of a menber may be permtted;”

"Rule 10 \026 d assification and sub-cl assification

of societies.- (1) After registration of a society, the
Regi strar shall classify the society into one or other
of the follow ng classes and sub-cl asses of societies
prescribed bel ow according to the principal object
provided in its by-Ilaws:

d ass

1
Sub- d ass

2

Exampl es of societies
falling in the class or sub-
cl ass, as the case may be

3

*
*




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of 28

*

*

5

Housi n

g

Soci ety

(a) Tenant

Owner shi p

Housi ng Soci ety

Housi ng Soci eti es where
land is held either on | ease-
hold or free-hold basis by
Soci eties and houses are
owned or are to be owned
by menbers.

(b) Tenant  Co-

partnership

Housi ng Soci ety

Housi ng Soci eties which
hol d both | and and
bui | di ngs either on | ese-
hold or free-hold basis and
allot themto their

menbers.

(c) O her Housing

Soci eti es

House Mortgage Societies
and House Construction
Soci eti es.

"Rul e 28 \ 026 Expul sion of members.- Any nenber

who has been persistently defaulting paynent of

his dues or has been failing to conply with the
provi sions of the by-laws regarding sales of his
produce through the society or other matters in
connection with his dealings with the society or
who, in the opinion of the commttee, has brought

di srepute to the society or has done other acts
detrimental to the interest or proper working of the
soci ety may, in accordance with the provisions of
sub-section (1) of Section 35, be expelled fromthe
soci ety. Expul sion from nenbership may invol ve
forfeiture of shares held by the nmenber."

[ Enphasi s Added]

THE BYE- LAWS

"Bye-law. 2.- The objects of the Society shall be: -

(a) To purchase pl ot No\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. or to

pur chase buil di ng \ 005\ 005\ 005\ 005\ 005\ 005\ 005.. constructed on

Pl ot No\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005 (referred to in the
application for registration), or any other plot or plots

with the prior approval of the general neeting and of

the Registrar and to construct tenements on such

pl ot or plots for the use of nenbers;
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(f) To do all things necessary or expedient for the
attai nment of the objects specified in these by-Ilaws;"

"Bye-Law 7.- Al persons pernanently residing in
Bonbay City and Suburban area or who intend to

settle down in Bonbay City and Suburban area

per manently and who have signed the application

for registration are original menbers. O her

menbers shall be admitted by the Commttee. Every
person on applying for nenbership shall deposit

Re. 1/- as entrance fee and the value of at |east five
shares for which he shall receive a copy of the by-
aws. Two adverse votes are sufficient to exclude an
applicant. In case where an application is refused,
the deposit shall ordinarily be returned.

Note: - " Resident is a person who resides in the
house or tenenent pernanently and which he does
not |leave for nore than 4 nonths at a tinme."

"Bye-Law 12. - (1) ‘A nmenber shall be expelled from
the Society by the/'vote of not |less than two-thirds of
the nmenbers present and voting at a Cenera

Meeting of the Society on a notion (which shall be
final and conclusive) that in the opinion of the
Meeting such nenber has:

(a) been a persistent defaulter
&b) willfully deceived the Society by fal se statenents,
(c) been bankrupt or |egally disabled,

(d) been crimnally convicted of an offence involving
noral turpitude

ke) intentionally done any act likely to injure the
credit of the Society,

(f) gravely msused the dwelling rented by himfrom
the Society or habitually acted in it in a disgracefu
manner or in a manner whi ch has caused seri.ous

of fence to his nei ghbours

or

(g) without the previous witten perm ssion of the
Managi ng Committee has |let or sub-let or given on
caretaker or |eave licence basis or used for
accommodat i ng payi ng guests or disposed off in any
ot her manner any portion of the dwelling
acconmodat i on/ shops/ godowns/ gar ages.

(h) failed to occupy his prem ses in the building of
the society within a period not exceedi ng six nonths
fromthe date of the allotnent of a flat."

"Bye- Law 64. - No menber shall be tenant of the
Soci ety unl ess he subscribes to such nunber of
shares as the Managing Committee prescribes.”

"Bye-Law 64(a).- A menber to whoma tenenent is
allotted shall occupy it hinmself and shall not assign,
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underl et, vacate or part with the possession of the
tenenent or any part thereof w thout the previous
consent in witing of the Managing Conmittee. Such
perm ssion shall not be granted unless the nmenber
aut horizes the society to recover rent or
conpensati on and taxes and ot her common charges
fromthe sub-lettee, |icensee or caretaker. The
soci ety shall admit every such sub-lettee, |icensee
or caretaker as a nom nal nenber of the Society".

[ Enphasi s Added]

THE REGULATI ONS

"Regul ation 4. - No tenant shall assign
underl et, vacate or part with the possession of the
tenenent or any part thereof without the previous
consent in witing of the Society"

"Regul ati on 24. - The rent shall be cal cul ated as
follows and shall be paid on the first day of each
cal endar nonth: -

(a) A rent of 61/4 per cent per annum (which shal
not be increased during the tenancy) on the cost

i ncludi ng the building, [and, roads and other itemns,
such cost to be certified by the Conmittee whose

deci sion shall be final and conclusive and to be paid
by 12 equal cal endar nonthly paynents.

(b) A further rent during the termof 25 years of

\ 005\ 005\ 005\ 005. Per cent per annum (which shall not be
i ncreased during the said termof 25 years except for

a new tenant) on the said cost suchrent to be

applied to the share account of the tenants and to be
paid by 12 equal cal endar nonthly paynents and it

is anticipated that when all these paynents are

made the dividend on the shares will be equal to the
rent paid under clause 24(a) hereof.

(c) A further rent equal to the proportion
(applicable to the tenenment) of the expense incurred
fromtinme to time in insurance against fire, tenpest
or flood or violence by an army or nmob or other
irresistible force and in the managenent of the

Soci ety and the mai ntenance and repair of the
Society’s Estate such expense and proportion thereof
payabl e by the tenant to be determ ned by the
Certificate of the Committee whose decision shall be
final and conclusive such further rent to be paid on
the 1st day of the cal endar nmonth next follow ng the
date of the said certificate

(d) A further rent equal to the proportion applicable
to the tenement of the sumor sunms fromtime to time
paid by the Society in respect of assessnment and
rates such proportion to be determ ned by the
Certificate of the Committee whose decision shall be
final and conclusive such further rent to be paid on
the 1st day of the cal endar nmonth next follow ng the
date of the said certificate

| agree to take the tenenent known as\ 005\ 005subject to
the above regul ati ons which | agree to observe and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 28

performand by which | agree to be bound"."

[ Enphasi s Added]

THE RENT ACT

"Section 51026 Definitions.- In this Act unless there
i s anything repugnant to the subject or context, -

* * * *

(3) "landl ord" neans any person who is for the tine
being, receiving, or entitled to receive, rent in respect
of any premni ses whether-on hiis own account or on
account, or on behal f; or for the benefit of any other
person or as a trustee, guardian, or receiver for any
ot her person or who would so receive the rent or be
entitled to receive'the rent if the prem ses were let to
a tenant; and includes any person not being a

tenant who fromtime to time derives- title under a

I andl ord; and further includes in respect of his sub-
tenant, a tenant who has subl et any premnises; [and

al so includes in respect of a |licensee deenmed to be a
tenant by section 15A “licensor who has given such
license, [and in respect of the State Governnent, or
as the case nmay be, the Governnent allottee referred
to in sub-clause (b) of clause (1A), deened to be a
tenant by section 15B, the person who was entitled

to receive the rent if the prem ses were let to a
tenant inmredi ately before the comng into force of

the Bonbay Rents, Hotel and Lodgi ng House Rates
Control, Bonmbay Land Requisition and Bonbay

CGovernment Prem ses (Eviction) (Anendrment) Act,
1996]1"

* * * *

"(11).- "tenant" means any person by whom or on
whose account rent is payable for any prem ses and
i ncl udes, -

(a) such sub-tenants and ot her persons as have
derived title under a tenant [before the 1st day of
February 1973;]

[ (aa) any person to whominterest in prem ses, has
been assigned or transferred as permtted or
deened to be permtted, under section 15;]

(b) any person renmaining after the determnation of
the | ease, in possession, with or w thout the assent
of the landlord, of the prem ses |eased to such
person or his predecessor who has derived title
[before the first day of February 1973;]

(bb) such licensees as share deened to be tenants
for the purposes of this Act by section 15A]

[ (bba) the State CGovernnent, or as the case may be,
the "' Governnent allottee, referred to in sub-clause
(b) of clause (1A), deened to be a tenant, for the
purposes of this Act by section 15B;].

[[(c) (i) inrelation to any prem ses let for residence,
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when the tenant dies, whether the death has

occurred before or after the conmencenent of the
Bonbay Rents, Hotel and Lodgi ng House Rates

Control (Amendnent) Act, 1978, any nenber of the
tenant’s famly residing with the tenant at the tine
of his death or, in the absence of such nmenber, any
heir of the deceased tenant, as may be decided in
default of agreenment by the Court;

(ii) inrelation to any perm ssion let for the purposes
of education, business, trade or storage, when the
tenant dies, whether the death has occurred before

or after the commencenent of the said Act, any

nenber of the tenant’s famly using the prenises for
the purposes of education of carrying on business,
trade or storage in the prenises, with the tenant at
the time of his death, or, in the absence of such
menber, any heir of the deceased tenant, as may be

deci ded in default of agreement by the Court.

Expl anation.- The provisions of this clause for
transm ssi on of tenancy, shall not be restricted to
the death of the original tenant, but shall apply, and
shal | be deemed al ways to have applied, even on

the death of any subsequent tenant, who becones

tenant under these provisions on the death of the

| ast preceding tenant.".]

"Section 15. [In absence of contract to the
contrary, tenant not to sub-let or transfer] [or
to give on licence].-

[(1)] Notwi thstandi ng anything contained in any |aw

[ but subject to any contract to the contrary,] it shall
not be lawful after the coming into operation of this
Act for any tenant to sub-let the whole or any part of
the premises let to himor to assign or transfer in
any other manner his interest therein [and after the
dat e of commencenent of the Bonbay Rents, Hote
and Lodgi ng House Rates Control (Anendnent) Act,

1973, for any tenant to give on |licence the whol e or
part of such prem ses]:

[Provided that the [State] Governnent may by
notification in the Oficial Gazette, permt in _any
area the transfer of interest in prenises held under
such [l eases or class of |eases [or the giving on
i cence any prem ses or class of prem ses] and no
such extent as nmay be specified in the notification.]

[(2) The prohibition against the sub-letting of the
whol e or any part of the premi ses which have been
let to any tenant, and agai nst the assignnent or
transfer in any other manner of the interest of the
tenant therein, contained in sub-section (1), shall
subj ect to the provisions of this sub-section be
deened to have had no effect [before the 1st day of
February, 1973], in any area in which this Act was
in operation before such commencenent; and
accordi ngly, notw thstanding anything contained in
any contract or in the judgnent, decree or order a
Court, any such sub-I|ease, assignnent or transfer of
any such purported sub-I|ease, assignnent or
transfer in favour of any person who has entered
i nto possession, despite the prohibition in sub-
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section (1) as purported sub-lessee, assignee or
transferee and has continued in a possession [on the
dat e aforesaid] shall be deened to be valid and

ef fectual for all purposes, and any tenant who has
sub-l et any prem ses or part thereof, assigned or
transferred any interest therein, shall not be liable to
evi ction under clause (e) of sub-section (1) of section
13.

The provisions aforesaid of this sub-section shall not
affect in any manner the operation of sub-section (1)
after the [date aforesaid]"”.

"Section 15A. Certain licensees in occupation
on 1st February 1973 to becone tenants. -

(1) Notwi t hst andi ng-anyt hing cont ai ned el sewhere in
this Act or anything contrary in-any other |aw for the
time being inforce, or in any contract where any
person is on the 1st day of February 1973 in
occupati on of -any premni ses, or any part thereof

which is not less than a room as a |icensee he shal
on that date be deened to have becone, for the

purpose of this Act, the tenant of the landlord, in
respect of the prem ses or part thereof, in his
occupati on.

(2) The provisions of sub-section (1) shall not affect
in any manner the operation of sub-section (1) of
section 15 after the date aforesaid]".

"Section 28 - Jurisdiction of Courts.-

[(1)] Notwi thstandi ng anything contained in any |aw
and notw t hstandi ng that by reason of the anount
of the claimor for any other reason, the suit or
proceedi ng woul d not, but for this provision, be
within its jurisdiction.-

(a) in Greater Bonbay, the Court of Small Causes,
Bonbay [ *]

[(aa) in any area for which, a Court of Small Causes
is established under the Provincial Small Cause
Courts Act, 1887, such Court and]

(b), elsewhere, the Court of the Cvil Judge (Junior

Di vision) having jurisdiction in the area in which the
prem ses are situate or, if there is no such Cvi
Judge the Court of the Cvil Judge (Senior Division)
havi ng ordi nary jurisdiction,

shall have jurisdiction to entertain and try any suit
or proceedi ng between a | andlord and a tenant
relating to the recovery of rent or possession of any
prem ses to which any of the provisions of this Party
apply [or between a licensor and a |licensee relating
to the recovery of the licence fee or charge] and to
deci de any application nmade under this Act and to
deal with any claimor question arising out of this
Act or any of its provisions-and subject to the

provi sions of sub-section (2)] no other court shal
have jurisdiction to entertain any such suit,
proceedi ng, or application or to deal with such claim
or questi on.
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[(2) (a) Notwithstandi ng anything contained in
cl ause (aa) of sub-section (1), the District Court nay
at any stage w thdraw any such suit, proceeding or
application pending in a Court of Small Causes
established for any area under the Provincial Snal
Causes Courts Act, 1887, and transfer the same for
trial or disposal to the Court of the Cvil Judge
(Senior Division) having ordinary Jurisdiction in such
area. |

(b) Where any suit, proceeding or application has
been wi t hdrawn under clause (a), the Court of the
Cvil Judge (Senior Division) which thereafter tries
such suit, proceedings or application, as the case
may be, may either re-try it or proceed fromthe
stage at which it was withdrawn:

(c) The Court of the Cvil Judge trying any suit,
proceedi ng or application w thdrawn under clause

(a) fromthe Court of Small Causes, shall, for

pur poses of such suit, proceeding or application, as
the case may be, be deenmed to be the Court of Snal
Causes. |

Expl anation.- In this section "proceedi ng" does not
i ncl ude an execution proceeding arising out of a
decree passed before the com ng into operation of
this Act."

[ Enphasi s Added]

11. In our country, for the first time, Co-operative Credit Societies
Act, 1904 was passed, to encourage thrift, self-help and co-
operation anong agriculturists, artisans and persons of limted
nmeans, and for that purpose to provide for the constitution and
control of co-operative credit societies, which |aid down the
foundation of co-operative |aw Under that Act ten nmenbers could
forma society and the object of the society was to raise funds
either from menbers or outsiders and give |oans to the needy
menbers out of the funds so collected. The principle of |imted
liability was al so recogni zed and the concept of profit notive was
given a go-by. The tendency towards concentration of wealth in a
few hands was di scouraged by providing that-no nember could

hol d shares beyond a certain linit. The said Act was repl aced by
the Cooperative Societies Act, 1912, which was repeal ed by the
Bonbay Cooperative Societies Act, 1925. The aforenenti oned Act

was repeal ed by the Maharashtra Cooperative Societies Act, 1960

to consolidate and anend the |aw relating to cooperative societies
in the State of Maharashtra the objective of which was to provide
for the orderly devel opment of the cooperative novenment in the
State in accordance with the Directive Principles of State Policy
enshrined in Part Four of the Constitution of India.

12. ‘Soci ety’ has been defined under Section 2(27) of the Societies
Act to mean a cooperative society registered or deened to be

regi stered under the Societies Act. Under Section 2(5) ‘by-Iaws’
nmeans by-1laws registered under the Societies Act and for the tine
being in force and includes registered amendnents of such by-

aws. Under Section 2(16) ‘housing society has been defined to
nmean a society, the object of which is to provide its nenbers with
open plots for housing, dwelling houses or flats; or if open plots,
the dwel ling houses or flats are already acquired, to provide its
menbers conmon anenities and services. Section 2(19) defines
‘menber’ to be a person joining in an application for the
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regi stration of a cooperative society which is subsequently

regi stered, or a person duly adnitted to nenbership of a society
after registration and includes an associ ate, nom nal or

symnpat hi ser nmenber. Under Section 2(19)(c) ‘nominal nenber’ is

a person admitted to menbership as such after registration in
accordance with by-laws. Section 2(21) defines the expression
‘prescribed to nean prescribed by rules. Under Section 2(24)
‘Registrar’ has been defined to nmean a person appointed as

Regi strar of Co-operative Societies under the Societies Act. 'Rules’
under Section 2(26) neans rul es made under the Societies Act.

13. Section 4 of the Societies Act |ays down that a Society which
has as its objects the pronotion of econom c interests or genera

wel fare of its menbers or of the public in accordance with
cooperative principles or a society established with the object of
facilitating the operations of any such society, may be registered
under the Societies Act. Under Section 9, upon the satisfaction of
the Registrar, cooperative society and its bye-laws are registered on
an application nmade to that effect under Rule 8. Section 12 | ays
down that 'the Registrar shall classify all societies into one or other
of the classes of societies defined.in Section 2 and al so into such
sub-cl asses thereof, as may be prescribed. Rule 10 prescribes such
classification of the societies and under Rule 10(1)(5) three types of
housi ng soci eti es have been enunerated. First is under Rule
10(1)(5)(a) which is a ’tenant ownership housing society where

land is held either on'l easehold or freehold basis by the society and
houses are owned or are to be owned by nenbers. The second type

of housing society under Rule 10(1)(5)(b) is ’tenant co-partnership
housi ng soci ety’ which holds both lland and buildi ngs either on

| easehol d or freehold basis and allots themto its menbers. The

third type under Rule 10(1)(5)(c) is 'other housing societies’ which
are cal |l ed house nortgage and house construction societies and

the sane do not cone in any of the categories of housing societies
referred to above.

14. Section 22 of the Societies Act enunerates the persons who
are eligible to be adnmitted as nenbers of a society. Section 23
| ays down that no society shall, w thout sufficient cause, refuse

adm ssion to nmenbership to any person duly qualified therefor

under the provisions of the Societies Act and its by-laws. Section
24 lays down that even if any person . does not fulfill 'the eligibility
requi renment enunerated in Section 22 of the Societies Act, he can
be admtted by the Society as a nomi nal, associate or synpathizer
menber. According to Section 25 a person shall cease to be a
nmenber of the society on his resignation fromthe nmenbership

t hereof being accepted or on the transfer of the whole of his share
or interest in the society to another nenber or on his death or
renmoval or expulsion fromthe society or where a firm conpany,

any other corporate body, society or trust is.its menber, on its

di ssol ution or ceasing to exist. Under Section 35 a society|is
enmpower ed by resolution passed by a magjority of not |ess than
three-fourths of the nenbers entitled to vote, who are present at
its general neeting held for the purpose, to expel “a nenber for
acts which are detrimental to the interest or proper working of the
soci ety. Under Rule 28 of the Rul es any nenmber who has been
persistently defaulting paynent of dues or has failed to comply
with the provisions of the bye-laws regarding sal es of his produce
through the society or other natters connected therewith in
connection with his dealings with the society or who, in the

opi nion of the conmrittee, has brought disrepute to the society or
has done other acts detrinmental to the interest or proper working
of the society may, in accordance with the provisions of sub-
section (1) of Section 35, be expelled fromthe society. Under bye-
law 12 a nmenber is required not to let or sub-let or give on
caretaker or |eave licence basis or use for accomodati ng payi ng
guests or dispose of in any manner any portion of the tenenent

wi t hout the previous witten perm ssion of the Minagi ng
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Conmittee of the Society and failure thereof tantanounts to
violation of the bye-laws within the neaning of Rule 28 and such a
menber woul d be liable to be expelled thereunder.

15. Section 29(2) of the Societies Act provides that a nenber
shall not transfer, inter alia, any interest in the property of any
society or any part thereof unless two conditions are fulfilled,
nanely, the nenber has held such interest for not |ess than one
year and the transfer is nade either to an existing nenber of the
society or to a person whose application for nenbership has been
accepted by the society or to a person whose appeal under Section
23 of the Societies Act has been allowed by the Registrar or to a
person who is deened to be a nmenber under sub-section (1A) of
Section 23 of the Societies Act.

16. Under Rule 8(2) of the Rules, a society may nake bye-|aws
prescribing thereunder, inter alia, conditions, if any, under which
the transfer of share held by a nenber or interest of a menber in
the tenenent allotted to himmy be permtted. Under bye-I|aw

64(a) a menber to whoma tenement is allotted shall be entitled to
occupy 'the sane hinself and is not permtted to assign, underlet,
vacate or part with the possession of the same or any part thereof
wi t hout the previous consent in witing of the Managing

Conmittee of the Society, which perm ssion shall not be granted

unl ess the menber authorises the society to recover rent or
conpensati on and taxes and ot her common charges fromthe sub-
lettee, licensee or caretaker who nust agree to becone its nonina
nmenber. Regul ation 4 of the Regul ati ons,” which every nenber at

the tinme of his admi ssion to the nmenbership of the Society is
required to observe by giving an undertaking iin witing, provides
that no tenant shall assign, underlet, vacate or part with
possessi on of the prenises or any part thereof w thout the previous
consent in witing of the society.

17. Bye-l aw 2(a) enunerates objects of the society one of which
woul d be to purchase plot and to nmake constructions thereon for
use of its menbers. The further objects of the society are to

advance loans to its menbers, guarantee loans to its nmenbers for
acquiring building sites, constructing houses, to receive or
guarantee repaynents in lunp sumor in instalnents and to do al

thi ngs necessary or expedient for the attainment of the objects
specified in the bye-laws, neaning thereby that every nenber to
whom a plot or flat is allotted for his self occupation and use shal
not part w th possession thereof unless pernitted by the society,
which, at the tinme of grant of perm ssion, shall admt such persons
i n whose favour the nenber intends to part with possession by
admtting himas a nominal nenber. Bye-law 7 | ays down -t hat al
persons permanently residing in Bonbay City and Suburban areas

or those who intend to settle down in Bonbay City and Suburban
areas shall be eligible to be admtted as nmenbers by the

Conmittee of the Society. Bye-1l aw 64 requires that no nenber
shall be a tenant of the society in respect of the tenenent unless
he subscribes to such nunber of shares as the Managing

Conmittee prescribes, which is five paid-up shares-in the society
as per regulation 1 of the Regul ati ons and upon subscribing to
such shares under bye-law 64 such a menber shall be allotted a
tenement for his self occupation who shall not part wth
possessi on thereof in any manner wi thout the previous consent in
witing of the Managing Commttee and while granting such

perm ssion the person in whose favour the nmenber intends to part

wi th possession shall be adnmitted as nom nal nenber.

18. Under regulation 2, the conmttee of the society is required to
maintain a register of applicants for the tenenents and the
tenenents would be offered to the nmenbers in the order in which
they appear in the register and in the event of two or nore
nmenbers havi ng nade application on the sane day, the one to

whom the offer is to be nade shall be determ ned by |ot.

Regul ation 3 permits the tenancy to continue as |long as the tenant
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or his successor in all respects observes and perforns the

obl i gations inposed upon hi munder the Regul ations as a tenant.

Regul ation 4 forbids a tenant to part with the possession of the
tenement wi thout the previous consent in witing of the society.
Regul ati on 24 enunerates the manner in which rent would be

cal cul ated. The cost of the land, building, road and other itens to
be determ ned by the conmttee of the society and 6-1/4%t hereof
shal | be paid every year in 12 equal nmonthly instalnents. In
addition to the aforesaid rent, the tenant is required to nmake
certain other paynents by way of rent as required under sub-

clauses (b) to (d) of regulation 24. |In the present case, the menber
i n whose favour tenenent, i.e., the flat, has been allotted had
undertaken in witing that he agreed to take the tenenent subject

to the Regul ati ons and agreed to observe the sane.

19. Section 31 gives imunity to the share or interest of a
menber in the capital of a society or in the | oan stock issued by
society or in the funds raised by a society fromits nenbers by way
of savings deposit, from attachment or sal e under any decree or

order of a court for or in respect of any debt or liability incurred by
the nmenber. According to the provisions of Section 36 of the

Soci eties Act, a society, upon its registration, shall be treated to be
a body corporate, as such a juristic person. Section 47(2) of the
Societies Act |lays down that interest of a nenber in those
properties of the society whereupon a charge has been created

under sub-section (1) of Section 47 shall not be transferred in any
manner without the previous pernission of the society and for
accordi ng permi ssion the society nay inpose such conditions as it

may deem fit and proper. According to Section 47(3) any transfer

made in contravention of sub-section (2) of Section 47 shall be

voi d. Under Section 79AA Regulations can be franed by the society

for carrying on its trade or business on the direction of the

Regi strar and the sane are required to be approved by him

20. Section 91, which begins with a non-obstante cl ause, |ays
down that if there is any dispute, interalia, touching the business
of a society, the same shall be referred to Cooperative Court by,
inter alia, any of the parties to the dispute. Section 91(3) |ays down
that, except as provided under sub-section (2) of Section 93 of the
Societies Act, no court shall have jurisdiction to'entertain- any suit
or proceeding in respect of any dispute referredto in sub-section
(1) of Section 91 of the Societies Act. Section 93(2), which also
begins with a non-obstante clause, provides that the Cooperative
Court may, on an application made to it by any of the partiesto
dispute, if it thinks fit, suspend any proceedings in respect of any
di spute, if the question at issue between a society and a cl ai mant

or between different clainmants is one involving conplicated
guestions of |law and fact, until the question has been tried by a
regul ar suit instituted by one of the parties or by the society, but if
any such suit is not instituted in a Gvil Court within two nonths
fromthe date of the order passed by the Cooperative Court, the
proceedi ngs under Section 91(1) shall continue and dispute raised

by the parties shall be decided by the Cooperative Court. Section
94 (1) lays down that the procedure for adjudication of the

aforesai d disputes raised by the parties shall, as far as possible, be
the same as provided in the case of Civil Court by the Code of Civi
Procedure, 1908. Section 97 prescribes appeal before the

Cooperative Appellate Court against award of the Cooperative

Court adjudicating the dispute raised under Section 91 of the

Soci eties Act.

21. According to Section 146(1)(a) if any menmber of a society
makes any transfer of any property or interest in property in
contravention of sub-section (2) of Section 47 or any persons
knowi ngly acquires or abets in the acquisition of such property,
the same, inter alia, would be an of fence under the Societies Act,
puni shrent for which has been provided under Section 147 of the
Societies Act. Section 165 enpowers the State Governnent to
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make rules for, inter alia, the conduct and regul ati on of business
of society and carrying out the purposes of the Societies Act.

22. The Rent Act was enacted to anend and consolidate the | aw
relating to the control of rents and repair of certain premn ses, of
rates of hotels and | odgi ng house and of evictions and also to
control the charges for licence of prem ses etc. Section 5(3) of the
Rent Act defines a ‘landlord to be a person who, for the tine being,
is receiving or entitled to receive rent of any premises froma
tenant, which includes a |licensee who is deened to be a tenant

wi thin the nmeaning of Section 15A of the Rent Act. Section 5(11)
defines ‘tenant’ to nean a person by whom or on whose account

rent is payable for any prem ses which, inter alia, includes a

i censee, who is a deened tenant under Section 15A of the Rent

Act but shall not include such a sub-tenant to whominterest in

the premi ses has been purported to have been assi gned or
transferred in the absence of ‘any contract to the contrary as

requi red under Section 15 of the Rent Act. Section 13 of the Rent
Act enunerates the grounds for eviction of a tenant which includes
bona fide need of the landlord.” Section 15 of the Rent Act |ays
down that in the absence of any contract to the contrary, it shal
not be lawful for any tenant to sublet the whole or any part of the
prem ses in which he was inducted as a tenant. Section 15A | ays
down that if any |licensee who was in occupation of the prem ses,

in which he was inducted as a |licensee, before the 1st day of
February, 1973 and 'the licence was subsisting on that date, he
shal | be deened to have beconme a tenant of the landlord in respect
of the premi ses on that date i.e., 1.2.1973 when Maharashtra Act

17 of 1973 cane into force whereby Section 15A was inserted in

the Rent Act.

23. Section 28, which starts with a non-obstante cl ause, |ays
down that suit or proceeding between a | andl ord and a tenant
relating to recovery of rent or possession of any prenises to which
provi sions of Rent Act apply shall be entertained by a court
enuner at ed t hereunder and no ot her court-shall have jurisdiction

to entertain any such suit, proceeding or application or to dea

wi th such claimor question.

24, We now proceed to deal with the first question, i.e., whether
in the present case, status of the nenber was that of a tenant or
l andl ord within the neaning of the Rent Act and consequently

there was any rel ationship of |andlord and tenant between thenf?
Under Rule 10(1)(5)(a) ‘tenant ownership housing society has been
defined to mean housing society where | and is held either on

| easehol d or freehold basis by the societies and houses are owned
by its nenbers, whereas under Rule (10(1)(5)(b) in case of ’'tenant
co- partnership housing society’, the society holds both |and and
bui | di ngs either on | easehold or freehold basis and allots themto
its menbers. In the case of tenant co-partnership housing society,
it is clear fromthe Rules that the ownership of the |Iand and

buil ding both remains with the society and nmenber cannot be said

to be co-owner, but in the case of tenant ownership housing

soci ety, the ownership of the land remains with the society, but
ownership of the building/flat vests in the nmenber. So far as
tenant within the neaning of Section 5(11) of the Rent ‘Act is
concerned, he has a nere right to occupy. He is entitled tothe
protection of the Statute so | ong as grounds for eviction are not
nmade out and can be evicted only by instituting a suit in a court
enuner at ed under Section 28 of the Rent Act.

25. The concept of tenant co-partnership housing society was
considered by this Court in the case of Sanwarnmal Kejriwal vs.

Vi shwa Cooperative Housing Society Ltd., (1990) 2 SCC 288,

wherein it was noticed that the title to the property, i.e., the land
and building/flat both, vests in the society. It has been further
noted that cost of construction of the dwelling is nmet from deposits
and rent besides the share noney. The rental is usually

determ ned on long termbasis so calculated as to neet the cost of
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construction and upkeep of the building and to guarantee

perpetuity of occupation on repaynent of the whole value of the
tenement or flat. At the end of the period the nmenber is credited
with additional shares equal to the anobunt paid by him the

i nterest on these shares generally matches the rental payabl e by
himto the society. This Court has concluded that on full paynent,
the nenber becones entitled to occupy the tenenent or flat free of
charge as the rental he has to pay to the society is alnost net from
the interest received fromshares held by himand, consequently, a
menber has nmore than a nere right to occupy the sane. 1In this
regard, we may usefully refer to paragraph 13 of the case of
Sanwar mal [supra] which reads thus:-

"13. That takes us to the next question whether or
not a nmenber of a copartnership type of a
cooperative society has such interest in the

prem ses allotted to himas would entitle himto
gi ve the sanme on | eave and |licence basis to a non-
nmenber. In a tenant copartnership type of society
the nenmbersare sharehol ders; but the title to the
property vestsin the society which in turn rents
the tenenents or flats to its menbers. The cost of
construction of dwellings is met from deposits and
| oans besides the share noney. The rental is
usual |y determi ned /'on long termbasis so

cal cul ated as to neet’ the cost of construction and
upkeep of the building and to guarantee

perpetuity of occupation on repaynment of the

whol e val ue of the tenement or flat. At the end of
the period the nmenber is credited with additiona
shares equal to the ampbunt paid by him the

i nterest on these shares generally matches the
rental payable by himto the society. Thus on ful
paynment the nmenber becones entitled to occupy

the tenenent of flat free of charge as the rental he
has to pay to the society is alnost net fromthe
interest received fromshares held by him Thus a
nenber has nore than a nere right to occupy the
flat."

[ Enphasi s Added]

26. From a bare perusal of the aforesaid passage, it would be
clear that after full paynent a nmenber is entitled to continue to
occupy the tenenent free of charge and neither he is liable to pay
any rent to the society nor the society is entitled to receive any rent
fromthe menber. According to the definition of ‘landlord under
Section 5(3) of the Rent Act, landlord is a person who is for the
time being receiving or entitled to receive rent and under Section
5(11) a tenant is liable to pay rent, but in view of the observations
of this Court in Sanwarmal (supra), neither the society is entitled
to receive rent fromthe nenber nor nenber is liable to pay any

rent to the society after the entire value of the | and and cost of
construction of the building together with interest on.its val ue has
been pai d.

27. The matter nmay be exami ned from another angle. If it is held
that the society is a landlord and the nenber is a tenant within

the nmeaning of the Rent Act, in that event the society can evict the
menber by filing a suit for eviction if it requires the prem ses for
its bona fide need, but under the Societies Act, it can evict the
menber only as a consequence of his expulsion fromthe

nmenbershi p and neither under the Societies Act nor Rules franed

t hereunder nor Bye-Laws nor Regulations there is any provision

that a Society can evict a nmenber in case it has got bona fide need
of the sane. The said interpretation would be contrary to the object
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of the Societies Act.

28. It appears to us that the status of a nenber in a tenant co-
partnership housing society is very peculiar. The ownership of the
 and and buil ding both vests in the society and the nenber has,

for all practical purposes, right of occupation in perpetuity after
the full value of the Iand and buil ding and interest accrued thereon
have been paid by him Al though de jure he is not owner of the flat
allotted to him but, in fact, he enjoys alnost all the rights which
an owner enjoys, which includes right to transfer in case he fulfills
the two pre-conditions, namely, he occupies the property for a
peri od of one year and the transfer is nade in favour of a person

who is already a menber or a person whose application for

menber shi p has been accepted by the society or whose appea

under Section 23 of the Societies Act has been allowed by the

Regi strar or to a person whois deened to be a nenber under sub-

section (1A) of Section 23 of the Societies Act. In case any of these
two conditions is not fulfilled, a menber cannot be said to have
any right of transfer. Thus, 'we reiterate the law laid down by this

Court in the case of Sanwarmal (Supra) that a nenber has nore

than a mere right to occupy the flat, neaning thereby higher than
tenant, which-is not so inthe case of a tenant within the meaning
of Section 5(11) of the Rent Act. This being the position, we have
no difficulty in comng to the conclusion that the status of a
menber in the case of tenant co-partnership housing society

cannot be said to be that of a tenant within the nmeaning of Section
5(11) of the Rent Act, as such there was no rel ationship of |andlord
and tenant between the Society and the nenber.

29. We now turn to the second question, i.e., as to whether the
status of the appellants was that of tenant or sub-tenant. In view
of our answer to question no. 1 that the status of the nenber was

hi gher than a tenant and although de jure he was not an owner

but, for all practical purposes, he was exercising alnost all the
rights of an owner, excepting absolute right of transfer, he not
being the tenant, there is no question of his creating sub-tenancy
in favour of the appellants. A menber nay not be an owner of the
flat in the eye of law but he may still be a landlord within the
nmeani ng of the Rent Act which does not necessarily postulate a

| andl ord to be an owner of the property, but if a person is entitled
to receive rent or receiving rent he nay be treated to be a landl ord
within the nmeaning of the Rent Act. - The question arises as to

whet her such a menber could create a tenancy right under |aw,
meani ng t hereby whether the relationship of landlord and tenant

bet ween the nmenber and the appellants was duly created so as to
claimprotection fromeviction under the Rent Act. The factum of
letting out by the nmenber to the appellants-is not in dispute.
Purported creation of tenancy right in favour of the appellants was
in infraction of the provisions of Section 29(2) of the Societies Act
whereunder there is a legislative conmand to the nenber not to
transfer his interest in the property of the Society unless two
conditions are fulfilled, firstly, the nmenber has held the interest for
a period of not |ess than one year, neaning thereby that he has
remai ned i n occupation of the flat, which was allotted to him by

the Society, for a period of one year and, secondly, transfer was
made to a nmenber of the Society or to a person whose application

for nmenbership has been accepted by the Society or to a person

whose appeal under Section 23 of the Societies Act has been

al l owed by the Registrar and his application for nenbership has

been accepted by himor to a person who is deened to be a

menber under sub-section (1A) of Section 23. In the present case,
the first pre-requisite is fulfilled, but so far as the second one is
concerned, the appellants who claimto be tenants were not

exi sting nenbers of the Society nor they ever filed any application
for menbership of the Society, much less its acceptance nor it has
been claimed that they shall be deenmed to have becone nmenbers

of the Society under sub-section (1A) of Section 23 of the Societies
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Act .

30. Undi sputedly, in the present case, there is infraction of the
provi sions of Section 29(2) of the Societies Act. Now it has to be
seen whet her sub-section (2) of Section 29 is mandatory or

directory. Fromthe schene of the Societies Act, the Rules, Bye-
Laws and Regulations it would be clear that in a case of tenant co-
partnership society the ownership of the land and the buil ding

both vest in the society and the premses is allotted to the nmenber
for his occupation only and not for the purpose of occupation of
anybody el se. That is the object of the Societies Act as would
appear frombye-law 2, i.e., ‘for use of the menmber’, neaning
thereby his own use. According to bye-law 64, the flat is allotted to
a nenber for occupying it hinself. Regulation 4 is alsoin line with
bye-1 aw 64 which says that no tenant shall part with possession of
the prenises without the previous consent in witing of the society.
Under bye-law 64(a) also a nmember is restrained fromparting with
possessi on of the flat w'thout pernission of the society which shal
be granted upon filing application, by an intending transferee, for
grant of menbership by admitting himas a nom nal nenber.

Keepi ng i'n. m nd the | anguage of Section 29(2), which is in the
nature of -injunction upon the right of a nenber to transfer unless
the twin conditions are fulfilled, and the purpose for which the
house is allotted to a nenber, i.e., for his self occupation, it
cannot be said in any nmanner that the said provision is directory

as giving such an interpretation would frustrate object of the
Societies Act whereunder a flat is allotted to a menber for his self-
occupation as would appear fromthe Societies Act, Rules, Bye-

Laws and Regul ations. As such, we have no option but to hold

that the provisions of Section 29(2) are mandatory.

31. The question that arises nowis that if there is any infraction
of the said provision, whether the sane would invalidate the
creation of relationship of |andlord and tenant between the

nmenber and the appellants. It has been subnitted on behal f of the
appel l ants that the nenber had absol ute right of transfer, as such
relationship of [andlord and tenant was duly created. |In support of
the subm ssion, reliance was pl aced upon two decisions of this

Court in the cases of Ramesh H nmatlal Shah vs. Harsukh

Jadhavji Joshi, (1975) 2 SCC 105 and Sanwarnal [supra]. In

Ranesh [supra], the question in issue was as to whether interest

of a menber in a flat allotted to himby co-partnership housing

soci ety could be attached and sold in execution of a decree passed
agai nst a menber. This Court referred to the provisions of Sections
29(2), 31 and 47 of the Societies Act. The Court was considering
matter in the light of the provisions of Section 31 of the Societies
Act which |ays down that share or interest of a nenberin the
capital of a society or in the | oan stock issued by a society or inthe
funds raised by a society fromits menbers shall not be liable to
attachment or sal e under any decree or order of a court in respect
of any debt or liability incurred by a nmenber. Under this provision
there was inmunity fromattachnent/sale in execution of a decree

to certain types of interests of a nmenber of the society, but the
interests of a menmber in the flat was not enumerated thereunder

as such there was no provision exenpting interest of a menber /in

the flat allotted to himfrom being attached and sold in execution of
a decree against a nmenber. Therefore, there was no | egal bar in
attachnment and sale of interest of a menber in the flat allotted to
himby the society. Before this Court the question was raised that
the restriction under Section 29(2) put on the right of a nenber to
transfer should be equally applied in the case of auction sale in
execution of decree against a nenmber. Court observed that "the

only restrictions under Section 29(2) are that the nenber may not
transfer his interest in the property prior to one year and the
transfer is nmade to an existing nenber of the Society or to a

person whose application for nmenbership has been accepted by

the Society". Though the Court has consi dered the provisions of
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Section 47 which lay down that interest of a nmenber in such a
property which was allotted to himand upon which there is a

charge, cannot be sold by a nenber without perm ssion of the

society and if there is infraction thereof, such a transaction has
been declared by Section 47(3) of the Societies Act to be void,
obviously the restrictions under Section 29(2) providing thereunder
restricted right of voluntary transfer cannot apply to auction sale
in execution of a decree against a nenber which is distress sale as
the sanme has not been specifically exenpted under Section 31 of

the Societies Act. O course, while dealing with the provisions of
Section 29(2), the Court was al so having in nmind that under

Section 47(3) if the transfer is in infraction of the provisions of
Section 47(2) the sane has been declared, to be void, by the

Statute itself whereas in a case of infraction of Section 29(2) of the
Societies Act, the Statute is silent. As a matter of fact, the
guestion as to what would be the effect of infraction of the

provi sions of Section 29(2) was not subject matter of consideration
before this Court in the case of Ramesh (supra), as such the | aw

| aid down therein that there was no prohibition against transfer of
right to occupy a flat was in the light of the fact whether interest
of the nenber in the flat could be auctioned/sold in execution of a
decree passed agai nst the menber, mneaning thereby distress sale.

In the present case we are concerned with voluntary transfer which
is in contra distinctionto distress sale, as such the said case is
clearly distinguishabl e.

32. Anot her deci si on upon which reli‘ance was placed on behal f of
the appellants is the case of Sanwarmal [supra]. In that case, a
petition was filed under Section 91 of the Societies Act for passing
an order of eviction of a |licensee who was inducted as a |icensee by
a menber of the Society, though contrary to the provisions of
Section 29(2) of the Societies Act, but he becanme deened tenant
under Section 15A of the Rent Act on 1.2.1973, i.e., the date on
whi ch the anending Act cane into force, as the |icensee was in
occupation of the premnmises and licence was subsisting on that

date, as such this Court held that the petition under Section 91 of
the Societies Act was not maintainable as the |icensee acquired the
status of tenant even though there was no privity of contract
between the parties, but as the status of tenant was acquired, by

| egi slative intervention, under Section 15A of the Rent Act, ‘as such
he was entitled to claimprotection under the said Act. Though.in
that case the question whether right to occupy a flat in a case of
tenant co-partnership society is transferable or not was not in

i ssue before the Court, but followi ng the judgnent inthe case of
Ranesh [supra], this Court observed that the right of a menber in
the flat is transferable. |In our view, the aforesaid observationin
the case of Sanwarmal [supra) cannot be said to be ratio of the

case but a nmere obiter, as such the sane can be of no avail to the
appel | ant s.

33. It has been submitted that in case transfer has been nade by
a nenber in infraction of the provisions of Section 47(2) of the
Societies Act, according to the provisions of Section 47(3) the sane
shal |l be void, but there is no such provision in case there is
infraction of the provisions of Section 29(2) which, we have already
found, are mandatory. |In case there is infraction of a mandatory
provision, in that event the transaction cannot be said to be void
but woul d obvi ously be voi dabl e and once avoided, the relationship
of landlord and tenant, i.e., between the nenber and the

appel l ants cannot be said to have been duly created, neaning

thereby in accordance with law. Thus, we have no difficulty in

hol ding that the relationship of |landlord and tenant between the
appel l ants and the nmenber was not duly created, as such the
appel l ants would not be entitled to claimprotection under the Rent
Act and the bar created under Section 28 of the Rent Act woul d not
oper at e.

34. This takes us to the next question whether legality or
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ot herwi se of the creation of relationship of landlord and tenant

bet ween t he nmenber and the appellants could be adjudicated in

the suits filed by the appellants before the Court of Snmall Causes
for declaration that they were tenants in the premises in their
respecti ve occupation and there was rel ationship of Iandlord and
tenant between the nenber and the appellants. The said suits

were dismssed by the trial court after recording a finding that no
rel ationship of landlord and tenant exi sted between the nmenber

and the appellants, but on appeal being taken the appell ate bench

of the Court of Small Causes decreed the suits hol ding that

rel ati onship of landlord and tenant did exist between the menber

and the appellants after reversing decree passed by trial court.

When the matter was taken to the High Court in wit applications,

the sanme have been all owed, decrees passed by the appellate

bench of the Small Causes Court set aside and those of the tria

court restored whereby it was held that there was no rel ationship

of landlord and tenant between the nenber and the appellants.

VWhen suits were filed before the Small Causes Court by the
appel l ants for a declaration that there was rel ationship of |andlord
and tenant between them and the nmenber, it was open to the

def endants to take a defence that no such rel ationship was created
either in fact or in law as creation of such a right was barred under
Section 29(2) of the Societies Act. |In the present case the factum
of creation of tenancy has not been di sputed, but what has been
disputed is its legality. As the creation of tenancy was in infraction
of mandatory provisions of Section 29(2), it was voi dable and

invalid in law al though not void and the Small Causes Court was

not only competent 'to decide the same but obliged under |law to go
into the same before granting or refusing relief to the plaintiff as
the sanme was a point in.issue-inthose suits: This being the
position, we are of the view that the Hi gh Court was justified in
setting aside the decrees passed by the appellate bench of the

Smal | Causes Court and restoring those of the Small Causes Court

wher eby suits for declaration were disnmssed after recording a
finding that there was no relationshi p of |andlord and tenant

bet ween t he nmenber and the appel |l ant's who were consequently

not entitled to claimprotection under the Rent Act ‘and no
interference by this Court is called for.

35. The | ast question that falls for decision is as to whether the
Society was required to first obtain adjudi cation froma conpetent
civil court by filing a properly constituted suit for a declaration that
rel ati onship of | andlord and tenant was not duly created and,
therefore, the induction of a person by the nenber as tenant was
invalid, the sane being in infraction of nandatory provisions of
Section 29(2) of the Societies Act before raising a dispute under
Section 91 of the Societies Act or the said question could be gone
into in a proceedi ng under Section 91 of the Societies Act before
the Cooperative Court where a dispute touching upon the business

of the society can be raised by the parties and in deciding the said
di spute was it permssible for the Court to go into the said
guestion. It is true that ordinarily in case of a transaction |ike the
present one which is voidable and not void, if an aggrieved party
intends to avoid the sane it is required to obtain a decree froma
conpetent civil court by filing a properly constituted suit. But in a
case like the present one, if a party is first asked to obtain a decree
froma conpetent civil court and only thereafter raise a dispute

whi ch is undi sputedly touching upon the business of the society

under Section 91 of the Societies Act, the same would frustrate the
provi sions of Section 91 and the intention of the Legislature in

i ncorporating a cheap and expeditious remedy by referring the

sane to a court constituted under the Societies Act instead of
throwing a party to cunbersone procedure of noving a civil court.

36. The dispute raised in the present case, undoubtedly, touches
upon busi ness of the Society which is a condition precedent for the
applicability of Section 91 of the Societies Act. The business of
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tenant co-partnership housing society is, after purchasing plots
and constructing houses/flats thereon, to allot the sane to its
menbers for their self occupation and for a period of one year they
can not part with possession of the sane in favour of anybody and
on expiry of the said period can transfer the same in favour of
menber of the society or to a person whose application for
menber shi p has been accepted by the society or to a person whose
appeal under Section 23 of the Societies Act has been all owed by
the Registrar or to a person who is deened to be a nmenber under
sub- Section (1A) of Section 23 of the Societies Act. It is part of
busi ness of the Society to see that the house/flat allotted to a
menber remains in his occupation or in occupation of any other
menber and if any non-nmenber intends a transfer in his favour

like the present one, he is required to obtain previous consent in
witing either of the Society or its Managing Comrittee and in the
event of consent being accorded, the Society shall admit himas a
nom nal nenber in which eventuality only the transfer can be

made in his favour. In the present case, under Section 91 of the
Soci eties Act, the Society was well within its right to get a dispute
adj udi cat'ed as t o whether the nenber had, by inducting the

tenants in the flat, who were non-menbers, nmade a transfer in
contravention of the provisions of Section 29(2) of the Societies Act.
Thus the question regarding legality or otherwi se of the creation of
tenancy right by the nenber in favour of the appellants, which
amounts to transfer of ‘interest of a nenber in the property of the
Soci ety, can be decided by raising a dispute before the Cooperative
Court.

37. In the present case, the only dispute raised before the
Cooperative Court was as to whether transfer nade by a nenber

in favour of a so-called transferee/tenant thereby purporting to
create a tenancy right in his favour was in infraction of the
mandat ory provisions of Section 29(2) of the Societies Act, as such
the sane was touchi ng upon busi ness of the Society. In case
Cooperative Court decides such a disputein favour of the Society
in that eventuality the so-called transferee/tenant would not be
entitled to claimany protection under the Rent Act, the bar

provi ded under Section 28 of the Rent Act woul d not ‘operate and
consequently the petition under Section 91 of the Societies Act
woul d be nami nt ai nabl e.

38. Learned counsel appearing on behal f of the appellants
submitted that even if the tenancy is created in breach of |aw
havi ng statutory force, the same woul d not be void. Reliance in this
connection has been placed upon a decision of this Court in'the
case of Nanakramvs. Kundalrai, (1986) 3 SCC 83, in which it was
hel d that tenancy created in breach of Rent-Control Oder, which
was having a statutory force, was not void. In that case under

Cl ause 22 of the Central Provinces and Berar Letting of houses and
Rent Control Order, 1949 a landlord was required to report the
matter to the Deputy Conm ssioner, upon vacation of the

prem ses, who al one was enpowered to permit induction of any
tenant, but instead of adopting the said procedure; |andlord

hi nsel f i nducted tenant which was challenged by filing a suit
before civil court for a declaration that creation of tenancy right
was invalid. The trial court decreed the suit and the said decree
was confirmed in appeal by the Hi gh Court. Wen the matter was
brought to this Court, it was held that the transaction was not void
and the infraction alleged was not of nandatory provisions of |aw
whi ch woul d obvi ously mean that the transacti on was not even

voi dabl e, as such the suit was liable to be dism ssed. In our view,
the case of Nanakram [supra] is quite distinguishable and shal

have no application to the present case as here there was
infraction of mandatory provisions of Section 29(2) of the Societies
Act. Thus we hold that the question regarding legality or otherw se
of creation of relationship of |andlord and tenant between the
menber and the appellants coul d have been gone into by the
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Cooperative Court under Section 91 of the Societies Act as it
touches upon business of the Society and the H gh Court has not

conmitted any error in not interfering with the order passed by
appel | ate court confirm ng that rendered by the Cooperative Court.
39. For the foregoing reasons, we do not find any nerit in these
appeal s which are accordingly dism ssed, but there shall be no

order as to costs.




