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CASE NO. :
Appeal (civil) 4190 of 2007

PETI TI ONER
Suni | Kumar Parimal & Anr

RESPONDENT:
The State of Bihar & Os

DATE OF JUDGVENT: 11/09/2007

BENCH
H K. Sema & Lokeshwar Singh Panta

JUDGVENT:
JUDGMENT
[Arising out of Special Leave Petition (C) No.3145 of 2007]

Lokeshwar -Si ngh Panta, J.

1. Speci al | eave granted.

2. Thi s appeal, by special |eave, has been preferred by the
appel | ants agai nst' the judgment and order dated 24.01.2007

of a Division Bench of the High Court of Judicature at Patna

by which L.P. A No. 697/2006 filed by the appellants was

di sm ssed and thereby the order of the |earned Single Judge

dat ed 12. 09. 2006 dism ssing the CWJ.C No. 8091/2006 of

the appellants canme to be affirned.

3. The facts in brief giving rise to the filing of this appeal are
as follows: -

Ti rhut Physi cal Education Col |l ege, Muzaffarpur\026
respondent No. 7 (hereinafter referred to as \023respondent\ 026
Col | ege\ 024) was established in the year 1938. The State of Bihar
\ 026r espondent No. 1 (for short \023respondent-State\024) by
Notification No. 25 dated 6.11.1993 granted pernission to the
respondent\ 026Col | ege to enroll one hundred students in C. P. Ed.
and one hundred students in D.P. Ed. Courses for the
Sessions 1993-94 to 1995-96.

4, Suni| Kumar Parinmal \026 appellant No. 1 herein clains to
be a first class post- graduate in Geography fromMthila
University. He was enrolled in the respondent\026College in C.P
Ed. Course for the acadeni c session 1993-94. He conpleted

his C.P. Ed course in March, 1995. H s name was sent by the
respondent\ 026Col | ege for appearing in the exam nation to be
conducted by the Bi har School Exam nation Board, Bi har

Pat na\ 026r espondent No. 4 (hereinafter referred to as the

\ 023r espondent \ 026Boar d\ 024) .

5. Shiv Shankar Roy\026appellant No. 2 is a Gaduate in
Commerce fromMthila University. He took adm ssion to the
D.P. Ed. course for the academ c session 1995-96. He

conpleted his course in March, 1996. The nanme of appellant

No. 2 was al so sent by the respondent\026Col | ege to the
respondent\ 026Board for taking the exam nation. However, no
exam nati on was conducted by the respondent-Board who is
entrusted the responsibility of holding the exam nation for the
sai d courses by the respondent- State.

6. The appel lants and other sinilarly placed candi dates
along with the Principal of the respondent-Coll ege, nade
several representations requesting the respondent-authorities
to take the exaninations of C.P. Ed and D.P. Ed. courses for
the academ c sessions 1994-95 and 1995-96. It appears that
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on 26.11.1998, the Deputy Secretary (Art, Culture and Youth
Departnent), Governnent of Bihar, wote a letter to the
Secretary of respondent\026Board, directing the latter to conduct
the postponed exam nation of the students of C. P. Ed and D.P
Ed for the academ c sessions 1994-95 and 1995-96. It is the
case of the appellants that on 18.12.1999, the Departnent of
Art, Culture and Youth Affairs, CGovernment of Bihar

forwarded the Iist of the students to the respondent\026Board
who had to appear in the examination of C.P. Ed and D.P. Ed
fromrespondent\ 026Col | ege for the sessions 1994-95 and 1995-
96. On 26.06.2001, the respondent-Board wote a letter to the
Deputy Secretary (Art, Culture & Youth Affairs Departnent),
Governnent of Bihar, in which it was stated that the list of the
candi dates of two coll eges, nanely, respondent\026Coll ege and
Urs Line Wonen Physi cal “Educati on Col | ege, Lohardugga, had
been received but the list of candidates of remaining three
col | eges was not received whi ch -was requested to be sent so
that steps to hold the exam nation collectively could be taken
After it was learnt that the respondent-Board was
contenplating to hold the exam nati on for the said courses in
the nont h-of Novenber, 2002, the students made

representation to the respondent\026State and a copy thereof was
forwarded to the respondent-Board requesting the authorities
to allow themto appear in the exam nation likely to be
conducted in Novenber, 2002.

7. It appears that on 5.10.2002 the Deputy Secretary (Art
Cul ture and Yout hs Departnent) wote one nore letter to the
respondent\ 026Board asking the Exami nation Conmittee of the
Board to conduct the exam nation of students of C.P. Ed and
D. P. Ed courses who were enrolled by the respondent\026Col | ege
for sessions 1994-95 and 1995-96 al ong wi th exam nation of
students of Governnent Health and Physical Training College,

Bi har, Rajendra Nagar, Patna. Again_ on 8.10.2002, the
Principal of the respondent-College wote a letter to the
Secretary of the respondent-Board bringing to his notice the
sad and m serable plights of the students of C.P. Ed and D.P
Ed. courses who were to appear in(the exam nation for the
academ c sessions 1994-95 and 1995-96. He al so requested

the Secretary to pernit those students to appear in the

exam nation with the students of Governnent Health and

Physi cal Education Coll ege, Rajendra Nagar, Patna.” It appears
fromthe record that in Novenber, 2002 the respondent-Board
had conducted exam nations for C.P. Ed and D.P. Ed courses

for the students of Governnent Health and Physical Education
Col I ege, Rajendra Nagar, Patna, but it did not allow the
students of the respondent\026Col | ege to take the exam nation
In the year 2006, when the appellants again came to know

that the respondent-Board was contenpl ating to conduct

exam nation of CP. Ed and D.P. Ed courses for the students of
CGovernment Heal t h and Physi cal Education Coll ege, Rajendra
Nagar, Patna, and al so former students of Koshi Physica
Educati on Col | ege, Madepura, they i mediately approached

the Principal of the respondent\026Col | ege, who inforned them
that the candidates of their institution were debarred by the
respondent-Board fromtaking the exam nations.

8. The appellants left with no other alternative renedy but
to approach the Hi gh Court on 17.8.2006 by neans of

C.WJ.C No. 8091/2006 seeking a wit of nandanus agai nst

the State of Bihar\026respondent No. 1, Joint Secretary (Art,
Culture and Youth Affairs Departnment), CGovernment of Bihar\026
respondent No. 2, Director (Art, Culture and Youth Affairs
Departnment), Governnment of Bi har\026respondent No. 3, Bihar
School Exam nation Board\026respondent No. 4, Chairnan

Bi har School Exami nation Board\026respondent No. 5, Secretary,
Bi har School Exam nation Board\ 026respondent No. 6 and Vice
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Principal, Tirhut Physical Education Coll ege\026respondent No. 7,
to allow themto appear in the exam nation and thereafter
publish their result. The appellants filed I A No. 3323/2006
praying for an interimdirection to the respondent\026State to
consider their applications for the posts of Physical Training
Teachers during ensuing recruitnment. The |earned Single

Judge on 19.8.2006 directed the respondent-State to consider
the said request of the appellants.

9. On 12.09. 2006, |earned Single Judge dismissed the wit
petition of the appellants primarily on the ground that on and
with effect fromthe day of enforcement of the National Counci
for Teacher Education Act, 1993, the respondent\026Col | ege was
de-recogni sed and as a result thereof the respondent\026Board is
not conpetent to allow the students to appear in the

exam nation, who is pursuing or has pursued the course in a
non-recogni sed institution

10. Bei ng aggri eved by the order of the |earned Single Judge,
the appellants preferred Letters Patent Appeal No. 697/2006
before the Division Bench of the High Court. The Division
Bench, as stated above, dismissed the LPA on 24.01. 2007.

Hence, the appellants are before this Court by way of this

appeal
11. This Court on 26.02:2007 ordered issue of notice to the
respondents made returnable within two weeks. In response

to the notice, Shri Janardhan Prasad Singh, Deputy Director
(Youth Affairs) Departnent of Art, Culture and Youth Affairs,
CGovernment of Bi har\026respondent No. 4 has filed counter
affidavit in which'it is fairly adnmitted that the National Counci
for Teacher Education Act, 1993 (hereinafter referred to as the
\ 023NCTE Act\024) will not be applicable to the students who had
conpl eted their courses before the enforcenent of the Act, and
the provisions of clause B of Section 16 of the NCTE Act will

not apply with regard to exam nati on of those candi dates who
have conpl eted their courses froma recogni zed institution

bef ore the conmencement of the Act. It is next submitted that
for the purpose of conducting the timely exam nation for the
courses of CP. Ed and D.P. Ed, ‘the |list of students of the
respondent \ 026 Col |l ege for the sessions of 1994-95 and 1995-96
was sent to the Secretary of respondent-Board vide |etter No.
386 dated 18.12.1999 followed by rem nder |etter no. 646

dat ed 05.10.2002 with clear instructions to conduct the said
examnation. It is also stated that vide letter No. 137 dated
24.10.2002 the Secretary to the respondent\026Board i nforned

the Departnent that as the said |ist of the candi dates was not
verified, therefore, the exanmination could not be conducted

wi t hout proper verified list. The Deputy Director in the
counter affidavit has categorically stated that the Depart nment
of Art, Culture and Youth Affairs is not the verifying authority.
The deponent stated that the recognitions of all Physica

Trai ning Col | eges have been cancelled with retrospective effect
vi de Departnent\022s order dated 13.04.2004.

12. Shri Raghavendra Nath Tiwary, Law Oficer in the
respondent\ 026Board has filed joint counter affidavit on behalf of
the Chairman and the Secretary of the respondent\026Board.

The stand projected in the counter is that vide Menp No. 382

dat ed 13.4.2004, the Departrment of Art, Culture and Youth

Wl fare of the respondent\026State has cancell ed the recognition
of the respondent\026Col | ege and t he respondent-Board wil|
conduct departnment exam nations including diplom in

Physi cal Education/Certificate in Physical Education in termns

of Rule 7 of the Bi har School Exam nation Board Rul es, 1963

on such terms and conditions, as nay be laid down by the

State CGovernnent. The respondent-Board has stated that the
appel l ants could not be permitted to take examination in the
year 2004 because by that time the recognition of the
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13. It appears fromthe record that on 23.07.2007, this Court

passed the follow ng order

\ 023After hearing | earned counsel for the
parties, it is seen that by a letter dated
05.10. 2002 addressed to the Secretary,

Bi har School Exam nation Comittee,

Pat na, the State Governnent has

requested that the exam nation of

negl ected students of C.P. Ed. and D.P
Ed. of Tirhut Physical Training College,
Muzaf f ar pur bel onging to the Sessions
1994-94 to 1995-96 be conducted with
CGovernment Heal t h and Physical Training
Col | ege, Bihar, Rajendra Nagar, Panta.

M. MP. Jha, |learned counsel appearing

for the Board, shall receive a definite
instruction as to what action has been

taken pursuant to the aforesaid letter.

He shall also receive a definite instruction
as to any inpediment in holding the

exam nation in respect of the petitioners,
nanely, Sunil Kumar Parimal and Shiv

Shankar Roy.

14. I n pursuance to the above said order, respondent Nos. 4
to 6 have filed joint additional affidavit stating therein that the
Chai rman of the respondent-Board wote a |etter No. K-137

dat ed 24.10.2002 to the Secretary to respondent\026St at e
requesting himto send the verified list of students but till
date, no verified list of students was sent by the Depart nment
and as such, the students of the respondent-College could not
appear in the exam nation held by the respondent - Board. It

is also stated that the respondent-Board before hol ding the
exam nation in the year 2006, has al so requested the

Departnment of Art, Culture and Youth, Governnent of Bi har

to send the details of eligible colleges, but till date, no such
details of the eligible colleges have been sent by the
Depar t ment .

15. The appellants in the rejoinder affidavit filed to the

addi tional affidavit of respondent Nos. 4 to 6, have stated that
the contents of the additional affidavit filed by the respondent
Nos. 4 to 6 are misleading and contrary to the stand of the
respondent\ 026State. They stated that in spite of repeated
requests of the concerned Department of the respondent-

State, the respondent-Board has mserably failed to di scharge
its function, as a result thereof, the appellants have suffered
for no fault on their part.

16. We have heard | earned counsel for the parties-and
perused the material on record.
17. In the backdrop of the pleadings of the parties and

docunents appearing on record, the undisputed facts

emerging therefromare that both the appellants took their

admi ssion in C.P. Ed. and D.P. Ed. courses for the sessions
1994-95 and 1995-96 in the recogni sed respondent-Col | ege.

The exami nations for the said courses were to be held by the
respondent - Board. The respondent - Board has not taken any
steps to discharge its obligation and responsibility of hol ding
the exami nations for the sessions 1994-95 and 1995-96. On
18.12.1999, the Departnment of Art, Culture and Youth Affairs,
Covernment of Bihar, forwarded a |ist of the eligible students
who were to appear in the exam nation of C.P. Ed and D.P. Ed.
courses fromdifferent Colleges in the State of Bihar for the
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academ c sessions 1994-95 and 1995-96 to the respondent\ 026
Board. The Secretary to the respondent\026Board on 26.06. 2001
wote a letter to the Deputy Secretary, Departnment of Art,
Culture and Youth Affairs, which reads as under: -

\ 023You have made the recommendation to

hol d the exam nation of five coll eges, out

of the above, list of the candidates of two

col | eges, nanely:

1. Tirhut College of Physical Education
Muzaf f ar pur

2. Urs Line Wonen Physi cal Education
Col | ege, Lohardugga.

Li st of the remmining three coll eges has
not been sent as yet.

Thus, it i's again requested as per the
directions that send the list of the
candi dat es _of remnmai ning three coll eges be
sent so that steps to hold the

exam nation collectively could be taken.\024

18. In reply to the above-said letter, the Deputy Secretary
(Art, Culture and Youth Affairs Departnent), Governnent of

Bi har, vide letter No. 19/12/98\026Youth dated 5.10.2002
requested the Exam nation Conmttee of the respondent-

Board to conduct the exam nation for students of C P. Ed. and
D.P. Ed. course of the respondent\026Col | ege along with the
exam nati on proposed to be held for the students of

Covernment Heal t h and Physi cal Training College, Bihar

Raj endra Nagar, Patna. The Principal of the respondent\026
Col | ege on 8.10.2002 also wote a letter to the Secretary of the
respondent\ 026Board bringing to his notice the sad and mi serable
plight of the appellants and other students of the C. P. Ed. and
D.P. Ed. courses for academ c sessions 1994-95 and 1995-96

and requested the Examinati on Committee of the respondent\026
Board to conduct the exam nation of those students al ong

with the examnation likely to be conducted for the

CGovernment Heal t h and Physical Education College, Rajendra
Nagar, Patna. The respondent-Board in Novenber, 2002

conducted the exami nations for C P. Ed. and D.P. Ed. courses
for the students of CGovernment Health and Physical Education
Col I ege, Rajendra Nagar, Patna, but it refused to adnit the
appel l ants and other students to take the exam nations.

19. It appears fromthe record that Menop No. 1172 dated
31.10. 2006 was sent by Shri Rama Shankar Tiwari, Secretary
(Art, Culture and Youth Affairs Departnent) to the
Government of Bihar, to the Secretary, Bi har Schoo
Exami nati on Board, which reads as under: -

\023Wth reference to your aforesaid subject
letter NO 411 dated 26.06.2001, it is to
say that the list of sent-up students of
C.P. Ed. and D.P.Ed. coruse of Tirhut
Physi cal Training College, Mizaffar for
the session 1994-95 to 1995-96 was sent
for conducting exam nation vide
departnental |etter-386 dated
18.12. 2001 of whose exami nation has not
been conducted till date.

Therefore, it is requested that the
exam nati on of sent-up students of C P
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Ed. and D.P. Ed. course of Tirhut

Physi cal Training College, Muzaffar for
the session 1994-95 to 1995-96 be
conducted along with State Health and
Physi cal Training Coll ege, Rajendra
Nagar, Bihar, Patna.\024

20. Despite clear and categorical instructions and repeated
suggestions by the Deputy Secretary (Art, Culture and Youth
Affairs Department), Government of Bihar, vide letter

No. 19/ 12/ 98- Yout h dated 5. 10. 2002 and al so by the

Secretary of the concerned Departnent in terns of Menp

No. 1172 extracted herei nabove, the respondent-Board has

failed to discharge its function and responsibility of holding
the examination entrusted to it by the State Government,

whi ch has resulted in irreparable loss to the appellants. The
respondent - Boar d has not given any pl ausi bl e and tenable

expl anation for debarring the appellants fromtaking

exam nati'on"with the students of C.P. Ed. and D. P. Ed.

courses of the Governnment Health and Physical Training
Col I ege, Bihar, Rajendra Nagar, Patna.

21. In the above-noted peculiar facts and circunstances

of the case, we are of ‘the opinion that it is a fit case where we
shoul d not hesitate to exercise our jurisdiction under Article
142 of the Constitution of India to do conplete justice to the
appel l ants to whom pal pabl e injusticeis shown to have been
done because of the sheer fault and inefficiency of the
respondent - Board, who, despite repeated requests of the State
authorities, did not take steps to adnit the appellants to
appear in the examnation till the respondent-Coll ege was de-
recognised in terms of the provisions of the NCTE Act. It is
again unfortunate that in spite of fighting a long legal battle
for vindicating their genuine and |egitinmte clains, the
appel l ants coul d not get any justice even fromthe court of |aw
Thus, in our considered view, the order of the |learned Single
Judge as affirned by the Division Bench of the High Court
hol di ng that the respondent-Col | ege has since been de-

recogni sed after the enforcenent of the NCTE Act, therefore,
the appel l ants coul d not be granted the perm ssion to take

exam nation of the C.P. Ed. and D.P. Ed. courses fromthe
unrecogni zed institution, is erroneous and untenable.  The

NCTE Act cane into force with effect from17.08.2005 and-its
provisions will be applicable prospectively to those students
who have undertaken exanination after 17.08.2005 from

recogni sed institution. The respondent-College has lost its
recognition only with effect from 17.08. 2005 when the NCTE
Act was enforced and before that date, the respondent-Coll ege
was duly recognised institution by the State Governnent.
Therefore, the finding and reasoning of the H gh Court hol di ng
the appellants not eligible to appear in the exami nation of C P
Ed. and D.P. Ed. courses fromthe respondent-Coll ege are not
based on proper appreciation of facts of the case and
principles of |aw

22. We, in the interest of justice to the appellants, direct
respondent Nos. 1 to 6 to permt the appellants to appear in
the exani nation for the courses of C.P. Ed. and D.P. Ed. for
the sessions 1994-95 and 1995-96 to be conducted by the
respondent - Board on the next avail able opportunity in the

near future and thereafter the result of the appellants shall be
decl ared without |oss of further tine.

23. For the reasons afore-stated, the inmpugned judgnent

and order dated 24.01. 2007 of the Division Bench of the High
Court in LPA No. 697/2006 uphol ding the judgnment and order
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dated 12. 09. 2006 of the |earned Single Judge passed in

C.WJ.C No. 8091/2006 is not justified and cannot be

sustained in law. It is, accordingly, set aside. The appeal is
al l owed accordingly. The C.WJ.C No. 8091/2006 filed by the
appel lants in the H gh Court of Judicature at Patna shal

stand all omed. However, the parties are left to bear their own
costs.

24, We nake it clear that the observations nade by us are
only prima facie and tentative observations for the disposal of
this appeal and the same woul d not be construed as an
expression of opinion on the merits of any future proceedings
of any nature, if any, between the parties in this appeal




