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ACT:

Custons Act, /1962: Sections 2(33), 25, 45, 51, 53, 54,
59, 68, 69, 74, 113(d) & 114.

| mport-Export. Policy 1988-91: Paras 22, 23, 24(1),
174(1) - Appendi x 6-List 2, Item 36-List 3, |tem 37.

Import (Control) Order, 1955 Clauses 10 (O, 11(1)
(d), 11(4)-Schedules I,11,111 & V.

Exports (Control) Order, 1988: Cause 3, 15 (g).

Bill of Entry (Forns) Regul ations, 1976: Regulation 3-
Forms |,11 and |11

"Haenodi al yser"-Life Savings Equi pment-Exenption from
Customs duty-Inport under Open Ceneral Li cence- Cust ons
Cl earance obtained for "Home Consunption”-Goods repacked and
exported- Confiscation and penalty Oder-Validity of-Held the
export of goods was inpliedly barred under the conditions of
Open General Licence-CGoods exported were "Prohibited goods"-
Confiscation and penalty order held justified.

Interpretation of st at ues- Provi si ons shoul d be
construed harmoni ously making it neani ngfulin the context.

Practice and Procedure-Raising a fresh plea involving
i nvestigation of facts at the appellate stage-Permssibility

of .

Wrds & Phrases :

"Home consunption"-"Stock and sal e"- Meani ng of .
HEADNOTE

The Inports (Control) Order, 1955 provides that the
items of goods

301
set out in Schedule 1 to the said order cannot be inported
except under a Licence or Custons clearance permt. Cl ause

11(4) of the Order, however, enpowers the Central Governnent
to issue an Open General Licence (O&) permtting the inport
of such goods subject to the conditions specified. Appendix
6 to the Inport-Export Policy 1988-91 deals with categories
of goods that can be inported under an Open General Licence
and |lists out the Categories of inporters, the itens all owed
to be inported by themand the conditions governing such
i mportati on. Item 36 of this Appendix permits the inport,
under OG&., "by all persons" of Life-saving equipnment as per
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List 2 of the Appendix and their spares. List 2 which
contains the List of life saving equipnment allowed for
i mport under OGL includes, as itemno. 27, "Haenafiltration
i nstrument/ haeno-di al ysers and accessories/spares thereof.
By a Notification issued by the Governnent of India under
Section 25 of the Custons Act, 1962 the Haenodi al ysers and
accessori es, t her eof were exenpted from duty. The
Haenodi al ysers are, however, not included in Schedules | and
1l of the Exports (Control) Order, 1988, clause 3 of which
prohibits or restricts the exports of itens of goods
specified in the two schedul es.

The appellant, a recognised tradi ng house carrying on
busi ness as Exporters, inported Haenodi al ysers from West
Germany under Open General Licence and obtained the inport
cl earance of goods from Bonbay Custons House for "Home
consunption" free of duty by relying on the notification
granting exenption fromcustomduty. After clearance the
goods were taken to Ankl eshwar factory at Cujarat where they
were re-packed and presented to kandala port for export to

US S R The custom authorities detained the goods for
exam nation because it was of the opinion the re-export of
goods i mported under~ Open General Licence was not

perm ssible except with specific approval of |nport-Export
authorities. During the pendency of the proceedings before
the Collector, the appellant obtained a No oj ection
Certificate of the Reserve Bank of India for export on
“humani tarian grounds" that the goods were needed for the
hel p of the victinms of the Armenian Earthquake in Russia and
consequently the goods were exported.

The Cust ons aut horities, with the appel l ant’ s
concurrence, nmade a reference to the Chief Controller of
Imports and Exports under para 24.1 of the  Inport-Export
policy who <clarified that the inmports under the OG& and
certain other licences were entirely neant for wuse wthin
the country

302
and therefore cannot be all owed for re-exports as such

By its order dated 22.10.1990 the Collector of Custons
held that the goods exported were liable to confi scation
under section 113(d) of the Custons Act and inmposed a
penalty of Rs.50 |akhs under section  114. However, the
Collector held that the goods inported were not liable to
import duty. The appellant preferred an appeal before the
Central Excise & Gold Control Appellate Tribunal which was
di sm ssed

In appeal to this Court it was contended on behal f of
the appellant that: (1) The confiscation or the penalty can
be justified only if the goods fall under description in

section 113(d) of the Custons Act. The appellant’ was
entitled, as a natter of right, to export the goods because
the goods were not included in Schedule | or 1l to the

Export Control Order nor was the export of goods prohibited
by or under any other law for the time being in force; (2)
Appendix 6 of the Inmport and Export Policy inposes  no
specific conditions that the Life Saving equi pnrent shoul d be
used in India and should not be exported. The words ’stock
and sale’ are very wide and there is no justification to
restrict themto mean only sales within the country; and (3)
The exports were nmade in pursuance of the rmutual trade
agr eenment bet ween CGovernment of India and US SR
consi dered beneficial to both countries and that this should
be considered sufficient to justify the export.

On  behalf of the Revenue, it was contended that: (1)
Under the provisions of the Custons Act clearance of goods
can only be for "home consunption” or "warehousing” and the
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import of goods just for the purpose of export is not
permtted wunder the Act. The appellant cleared the goods
for home consunption and so they were to be utilised in
India and it was not pernmissible to export the goods; (2)
Under the Terns of the Open General Licence the goods
inmported were to be used in India and not to be exported.
Permtting export would defeat the intent of placing the
goods under O G L. because the duty free inport was
permtted so that |ife saving equipnent and nedicines are
available for use in the country and not to enable a private
party to nake profit by their export; and (3) The goods in
guesti on were "prohibited goods" under section 2(33) of the
Custons Act. Therefore, the inposition of penalty was
justified.

Di sm ssing the appeal, this Court,

303

HELD: 1. The Custons Act does not prohibit the export
of inported goods. There are provisions which indicate that
export | of inported goods is very much envisaged under the
statute. ' The provisions contained in section 74 fully
reinforce this view Para 174(1) of the Inport Export
Policy 1988-91 also inpliedly recognises that inported goods
can be re-exported. [315 E, 317 B-D

2. The goods inported into India have to be cleared
from the custonms area for hone consunption or warehousing

and this is done by presenting a bill of entry under section
46. The ternms of this section read with Regulation 3 and
Forms |, Il or II] appended to the Bill of ‘Entry (Forns)
Regul ati ons, 1976, meke it clear that there are three forns
of the bill of entry: for hone-consunption, for warehousing
and for ex-Bond clearance for hone consunption. The
presentation of a bill of entry for hone consunption only

neans that the inporter does not intend to warehouse the
goods. The formof the Bill of Entry prescribed under the
Act does not require any declaration fromthe inporter as to
the purpose for which the inported goods are required or
that they will be used or sold only in India. [314 CD, 315
A- B]

3. The expression 'hone consunption’ has also, in the
context, no clear or definite nmeaning and raises a |lot of
conundrums if literally interpreted to mean that  inported
goods shoul d al ways be consumned in I ndi a. The
uncertainities in the connotation of the expression 'hone
consunption’ preclude one fromgiving an interpretation to
this expression that the inported goods cannot be at al
exported and incline one to hold that, in the context, it is
only wused in contrast to the expression ’'for . warehousing’
[315 B-D

4. The Custonms Act provides that that goods which are
cleared fromthe custons area for warehousing can be cleared
fromthe warehouse for honme consunption under section 68 or
for exportation under section 69. The suggestion that if an
importer intends to export the inported goods, he ' should
clear them for warehousing and then proceed in terns  of
section 69 cannot be accepted because that would nean that
i mported goods can be re-exported after being warehoused for
sone time even a day or a few hours - but that they cannot
be exported otherwise. Therefore, it would not be correct
to insist that an inporter nust clear goods for warehousing
and then export them by clearing from the warehouse.
Whet her to deposit the goods in a warehouse or not is an
option given to the inporter. [315 E-F, 316 E, 316A]
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4.1. There is nothing in the provisions of the Act to
conpel an inmporter even before or when inporting the goods,
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to nake up his mnd whether he is going to use or sell them
in India or whether he proposes to re-export them Agai n

there may be cases where he has inported the goods for use
or sale in India but subsequently receives an attractive
of fer which necessitates an export. It would make export
trade difficult to say that he cannot accept the export
of fer as the goods, when inported, had been cleared for hone
consunption. Section 69, therefore, should be only read as
a provision setting out the procedure for export of ware-
housed goods and not as a provision which makes warehousing
an imperative pre-con-dition for exporting the inported
goods. [316 C E]

5. Cause 15(g) of the Export (Control) Orders, 1988
cannot be interpreted to nean that inported goods cannot be
exported unless they are cleared, at the time of inport,
under a bond for re- export. [324 E

6. It will not be correct-to say that since the goods
do not fall under clause 11(i) (d) of the Inport (Control)
Order, | 1955, their export was not permtted. To say that

goods bonded for re-export will not be affected by the
provi sions_ of the order does not nmean that goods, not so
bonded, cannot be exported at all. Their export can be

interdicted only if there is sone other express or inmplicit
prohibition in clause 3 of the Export  Control Order or
ot herwi se. [324 H, /325 A- B]

7. Prina facie the words "stock and  sale" nmay be,
general | y speaking, w de enough to conmprehends sal es inside
as well as outside the country and that their scope should
not be restricted unl ess such a restriction can be read into
the terns of the OG itself. ~\Whatever may be the position
in regard to the other listsin Appendix 6 to the |nport-
Export Policy, 1988-91 the itens of goods enumerated in |ist
no. 2 that Appendix stand in a class of their own. There is
sufficient indication in the heading given to the List to
show that the inmport of these itens into Indiais pernitted
only because such |ife-saving equiprment is required for use
in the country. The use of the words "stock and sale" shows
only that the itens are not restricted to use by the
i mporter but can be transferred by himto another. But it
is not proper to read themas permtting a sale of goods
outside the country. Note (44) in Appendix 6 also carries a
mld indication that the equiprment permitted to be inported
is only for the purposes of use in the country. [320 B-F]

Janak Phot o Enterprises (1990) 49 E.L.T. 339,
di stingui shed.
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7.1. Although there is no express prohibition, the re-
export as such of itenms of goods specified in (list 2 of
Appendi x 6 to Inmport-Export Policy 1988-91 and inported into
India is prohibited by necessary inplication by the |anguage
of , and the schene underlying, the grant of OG in'regard to

them It is difficult to agree that the inport-export
policy envisages the re-export of goods belonging to this
cat egory. The opinion of the CCCEis also to the sane

effect. [321 B]

7.2. The appellant had obtained the inport of the goods
free of duty by relying on the notification granting
exenption fromcustons duty. It is obvious that it could
not have been the intention of the legislature to grant
exenption fromcustons duty in respect of vital goods of the
nature in question in order that an inporter may nake profit
by selling themabroad. The notification is, therefore,
rel evant for the issue before us to the linted extent that
it lends supports to the construction of List 2 of Appendix
6. [322 F-H
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8. The Court should construe a provision in a
har moni ous way to neke it neaningful having regard to the
context in which it appears. In this case the |anguage used

is being interpreted for giving content and nmeaning to the
classification and heading used in the order permtting
inmports under OGL in certain cases in the context of the
provi sions of the Inports and Exports Control Act, 1947, as
wel | as the orders and notifications issued thereunder. [322
C DO

Hansraj Gordhandas v. H H Dave, Assistant Collector of
Central Excise & Custons, Surat & Two Os., [1969] 2
S.CR253; State of MP. v. GS Dall and Flour MIlls,
(1991) 187 I.T.R 478 S.C.; Union of India & Anr. v. Deok
Nandan Aggarwal, (1991) 3 J.T.(S.C.) 608 and Surjit Singh
Kalra v. Union of India;, [1991] 2 S.C.C. 87, referred to.

9. Cdause 10-Cof the Inmports (Control) Order enables
the authorities to interfere iin any individual case where
they find that~ the purpose of the inport is not being
achi eved. It does not inpose an obligation on an inporter
to seek the directions or the perm ssion of the CCOE before
exporting the goods if otherw se permissible. Wile clause
11(4) of the order nmakes clause 10 C applicable to the
subject inports, it releases themfromthe application of
the other restrictions-and conditions on inposed by the
| mport Control Order. [325 GH, 326 A-B]
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However, clause 10 Cis of some indirect assistance in
the present case. 'The CCIE s opinion on the Inport and
Export Control order is final and binding. In view of this,
when the CCIE cane to know that the appell ant was seeking to
export the goods, he could  have intervened and issued
directions under clause 10 C either pernitting the export of
the goods to the U S. SR or directing themto be 'sold to
needy hospitals or other partiesin India. He could have
effectively stopped the export-of the goods. This 'shows
that the export of the goods is not free or unrestricted.
[326 C E]

10. Since the goods inported were intended for use in
India the circunstance that the appellants secured’ a no
obj ection certificate of the RBI for export "on hunanitarian
grounds" is of no assistance. [323 E-F]

11. The nere fact that mutual trade was allowed between
the two countries is not enough to hold that even goods of
this type - which had been allowed to be inported with a
specific end in view- could be exported.- The  export of
such goods may al so enure to the benefit of India indirectly
but, in the absence of anything to show that the  goods in
guestion constituted one of the categories of goods
specifically envisaged by the nutual trade agreenent, it is
not possible to override the prohibition inplicit in the
I nport regul ations. [324 A-B]

12. The goods in question were "prohibited" | goods
within the meaning of S.2(33) and their confiscation ‘under
S.113(d) and the penalty under section 114 of the Custons
Act were fully justified. [322 E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 4105 of
1991.

From the Judgnent and Order dated 14.6.1991 of the
Custom Excise & Gold (Control) Appellate Tribunal, Bonbay
in C 598/ 90- BOM

R K. Habbu, B.R Agrawala, Dr. Sumant Bhardwaj and
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Suni| Goyal for the Appellants.

A. K. Ganguli, A Subba Rao and P. Parneshwaran for the
Respondent s.

The Judgnent of the Court was delivered by

RANGANATHAN, J. Inport Trade Control was introduced in
I ndi a
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as a war-tinme neasure in the early stages of the Second
Wrld War, initially by a notification issued in exercise of
the powers conferred under the Defence of India rules. The
primary object of the notification was to conserve foreign
exchange resources and restrict physical inports so as to
reduce the pressure on the limted avail abl e shi ppi ng space.
To start with, the inport of only 68 comvpdities, nainly
consunmer itens, were brought under control. Subsequent |y,
as foreign exchange resources cane under pressure, inmport
control was extended to cover other conmmodities as well.

Soon after~ the second world war came to an and, the
control of inports and exports was statutorily provided for.
The Inports and Exports (Control) Act, 1947 (18 of 1947)
came into force with effect from25th March, 1947, initially
for a period of three years and was extended from time to
time. The Act was substantially anended by the inmports and
Exports (Control) Amendnent Act, 1976. Section 3 of the Act
is relevant for our present purposes. It reads:

"3. Powers to prohibit or restrict inports and
exports - (1) The Central Government may, by order
published in the Oficial Gazette, nake provisions
f or pr ohi bi ti ng, restricting or ot herw se
controlling, in all cases or in specified classes
of cases and subject to such exceptions, if any, as
may be made by or under the order: -

(a) the inport, export carriage coastw se or
shi pnent as ships stores of goods of any specified
descri pti on;

(b) the bringing into any port or place in India of
goods of any specified description intended to be
taken out of India wthout being renmoved from the
ship or conveyance in which they are being carried.
(2) Al goods to which any order under sub-section
(1) applies shall be deened to be goods - of which
the inport or export has been prohibited under
section 11 of the Custons Act, 1962 (52 of 1962),
and all the provisions of that Act shall have
ef fect accordingly.

(3) notwithstanding anything contained in t he
af oresaid Act, the Central CGovernnent nay, by order
published in the Oficia

308

Gazette prohibit, restrict or inpose conditions on
the clearance whether for hone consunption or for
shi pnent abroad of any goods or «class of | goods
i mported into |ndia.

Several notifications were issued under s.3 of the
above Act from tine to tinme setting out the Ilists  of
controlled itens. At the relevant tine with which we are
concerned, the notification governing inports was t he
Inports (Control) Order, 1955 as anended fromtine to time
and the one governing exports was the Exports (Control)
Order, 1988 which cane into force on 30th March, 1988. The
broad schene of the Inports Control Order is that the itens
of goods set out in Schedule | to the said order cannot be
i mported except under a licence or custons clearance permt
issued in terms of Schedules Il, Ill and Vto the order
Cl ause 11(4) of the Order, however, also envisages the issue
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of an Open CGeneral Licence or Special General Licence by the
Central Governnent permtting the inport of such goods by
such persons and subject to such conditions as nmay be
speci fi ed. Clause 3 of the Exports Control Order 1ikew se
i nposes restrictions on exports fromthe country in the
foll owing ternmns:
"3. Restrictions on export of certain goods - (1)
Save as otherwi se provided in this Order no person
shal | export any goods of the description specified
in Schedule |, except under and in accordance wth
a licence granted by the Central Government or by
an officer specified in Schedule 11
(2) Notwithstanding anything contained in sub-
clause (1) goods specified in Schedule Il may be
exported on fulfilment of the terns and conditions
specified therein
(3) If in any case, it is found, that the val ue,
specification, quality and description of the goods
to be exported are not . in conformty wth the
declaration of the exporter in those respects or
the quality and specification of such goods are not
in accordance with the ternms of the export
contract, the export of such goods shall be deened
to be prohibited."

The Governnent of India periodically announces its
i mport-export policy which remains in force for a specified
period subject to such changes or anendnents as t he
CGovernment nmay make fromtine to tine. The | nport - Export
Policy of the Government for the period 1988-1991
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(hereinafter referred to as “the policy’) is the one wth
whi ch we are concerned. Appendix 6 to the policy deals with
the categories of goods that can be inported under an QOpen
CGeneral Licence (O&) and lists  out “the -categories of
importers, the itens allowed to be inmported by them under
OGL and the conditions governing such inportation. |tem 36
of this Appendix permts the inmport, under OG&, /"by al
persons” of "Life-saving equipnent as per List 2 of the
Appendi x and their spares". Item 37 permts the inport,
under OG&, "by all persons" of "finished drug - preparations,
life saving and anti-cancer drugs as per List 3 of this
Appendi x".List 2 which contains the "List of life saving
equi prent allowed for inmport under OGL" includes, as item
no. 27, "Haemafiltration instrunent/Haeno-dialysers and
accessori es/ spares thereof".

A notification was also issued by the Governnent of
India under s.25 of the Custons Act, 1962 (hereinafter
referred to as 'the Act’). This notification, as it stood
at the relevant tine, was in these terns:

"I'n exerci se of the powers conferred by sub-section
(1) of Section 25 of the Custons Act, 1962 (52 of
1962), and in supersession of the notification of
the Governnent of |India in the Department of
Revenue and Banki ng No. 182- Cust ons, dated the 2nd
August , 1976, the Central Gover nrrent bei ng
satisfied that it 1is necessary in the public
interest so to do, hereby exenpts goods specified
in the Schedul e annexed hereto when inported into
India from (i) the whole of the duty of custons
| eviabl e thereon under the First Schedule to the
Custons Tariff Act, 1975 (51 of 1975); and
(ii) the whole of the additional duty |eviable
t hereon under Section 3 of the Custons Tariff Act,
1975 (51 of 1975).

The Schedul e annexed was in three parts. Part A set
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out a list of life-saving drugs or nmedicines, item 8 in
whi ch is "Haenodyalisers and accessori es/ spare parts
t hereof ". Part B gave a list of "life-saving equipnents".
Part C enabled the exenption to be availed of even in case
of other "life-saving drugs, medicine or equiprment” not
specified in Parts A and Bif the Director General of Health
Services certified that the goods fell under the above

category and recomended exenption from custons duty.

The Inport Policy read with the Customs notification
made it pos-
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sible for any person to inport, inter alia, haenodialysers
free of inport duty. This is what may be called the inport-
side of the picture we have to consider

Now, we turn to the export angle. We have already
referred to clause 3 of the Exports (Control) Order, 1988.
It prohibits or restricts the exports of the itens of goods
specified in Schedules |I and Il thereto. It is comon
ground' that ~Haenodi alyers do not figure in either of the
these two Schedules. The wide |iberty granted for exports
(particularly ~to hard currency areas) of all goods other
than a few specified in the above two Schedules is easily
understood in the context of the country’s inmperative need
to boost wup its exports and augnent its foreign exchange
reserves. Si nul taneously, India had also entered into
reupee-trade agreenents wth U S. SR _~ and certain other
countries with viewto inproving nutual trade between |India
and these countries. | These agreenents permitted, subject to
certain nonetary linits and other restrictions, exports of
various types of goods fromlIndia to these countries.

The appellant, which isa "recognised trading house",
carrying on business as exporters, sawin these provisions
an opportunity to nmake quick noney. It i mported
Haenodi al ysers from Wst Germany and exported themto Russia
at a profit. W are told that sonetime in 1987 he inported
several sets of such Haenodi al ysers through Bonmbay ' custons
and, within a short interval, exported themto the 'US S R
through Bonbay custons w thout any objection being /taken
thereto by the custonms authorities. This, ~apparently,
enbol dened the appellant to repeat the attenpt wth some
variation and it is with this second transaction that we are
here concerned. |In May, 1988, the appellant obtained from
the Trade Representative of the US.S.R in India another
order for the supply of 53 Haenodi al ysing machines (along
with spare parts and accessories) manufactured by the
renowned West German conpany M's. Fresenins A G bearing the
trade nane "A-2000C'. |In pursuance of the above order, the
appellant, in turn, placed an order with the West German
manuf acturers for the inport of 53 Haenodi al ysers into India
through the port of Bonmbay. The Bonmbay Custom House al | owed
the cl earance of the goods on 19.10.88 under OG. and wi t hout
paynment of custons duty. After clearing the goods, the
appel lant took the goods to its Ankleshwar factory at
CGujarat where the goods are clained to have been subjected
to "noisture proof packing, pelletisation, fabrication of
necessary stand etc." but argunments before us have

311
proceeded on the footing - as was also found by the
authorities - that nothing special had been done to the

i mported goods and that, in India, they were merely repacked
for the purposes of export. The goods were then taken to
Kandl a Port for shipnment to the U S.S.R and shipping bills
were presented to the Custons Departnent at Kandla on
2.12.88. The C I.F. value of the inports to the appel | ant
was Rs. 2,33,91, 288 whereas the F. O.B. value of the exports
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was Rs. 3,31,27,600. The appellant thus earned a profit of
Rs. 97, 36,312 on the transaction

El even shipping bills were presented to the Kandla
Custons authorities on 2.12.88. The pro-forma of the bills
contained three alternative descriptions for the goods
sought to be exported viz. "free goods/India Produce to be
exported/ I ndia Produce", none of which were struck off. On
examnation it was found that the goods were of foreign
origin in original packing and that they had been cleared in
Cct ober 1988 through Bonmbay Custons House "for hone
consunption" but got repacked at Ankl eshwar and presented
for export at Kandla. As the Customs authority was of
opi nion that re-export of goods inported under OG was not
perm ssi bl e except with the specific approval of the I|nport-
Export Control authorities - he subsequently also got this
clarified by the Chief Controller of Inports and Exports -
he detained the -goods  for further exam nation. The
appel | ant, however, represented that the inmediate export
of the goods was an inperative necessity to cater to the
victins. ‘of ~ the earthquake in Arnenia and persuaded the
authorities to clear the goods for export, subject to the
out come of the proceedi ngs, on paynment of a cash desposit of
Rs. 6 | akhs, furnishing a bank guarantee of Rs. 10 | akhs and
a bond for the full 'value of the goods.

On looking further into the nmatter, the Cust ons
authorities were of opinion "that the  appellant had
contravened the conditions of the custons notification and
so not entitled toits benefit and had al so contravened the
provisions of the OA" and "that they (the goods) appeared
to be liable to confiscation under s.113(d) of the Custons
Act and to have rendered thenselves liable to a penalty
under s.114 of the Custons Act". A "show cause" notice was,
therefore, issued on 25.3.89 and, after  considering the
appel lant’s reply dated 31.7.1989, the Collector of | Customns
passed an order on 22.10.1990. He agreed with the appell ant
that the goods were not liable to import duty and that, in
any event, the Kandla Collector of Custons had no
jurisdiction to denand custons duty on goods inported
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t hrough Bonbay. But, he concl uded,

"The goods under export wer e Iiabl e to
confiscation wunder Section 113(d) of the Custons
Act. Since the goods have already been exported,
they are not available for confiscation. By
rendering the goods liable to confiscation,~ Ms.
MJ. Exports have rendered thenselves liable to a
penalty under Section 114 of the Custonms Act.
Considering the fact that the goods “have already
been exported, | proceed to take action.in terns of
the bond, Bank Guarantee and cash deposit furnished
by the exporter. | therefore inpose a penalty of
Rs.50 lakhs on Ms. MJ. Exports. In order to
realise this anount | order the appropriation of
the cash deposit furnished by themtowards penalty
and direct the Departnent to invoke the Bank
Guarantee furnished by them inmmediately. The
bal ance anount shall be paid by Ms. MJ. Exports
separately in terns of the bond furnished by thent

The appel |l ant preferred an appeal to the Central Excise
& Cold Control Appellate Tribunal ('the Tribunal’) which
by an order dated 14.6.91, disnmssed the appeal. The
present appeal by Special Leave is from the Tribunal’s
or der.

Sri Habbu, |earned counsel for the appellant, contended
that, under s.113(d) read with s.114, the confiscation or
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the penalty can be justified only if the subject goods fal
under the followi ng description in cl.(d) of s.113 viz.

"any goods attenpted to be exported or brought
within the limts of any custonms area for the
pur pose of being exported, contrary to any
prohi bition inmposed by or under this Act or any
other law for the tine being in force"

He subnmits that the appellant was entitled, as a natter
of right, to export the subject goods as they were not
included in Schedule | or Schedule 11l to the Exports
Control Order. According to him far fromprohibiting the
export of the goods in question, the provisions of the
Custons Act actually permt their export. He invited our
attention, in particular, to section 51, 54, 69 and 74. He
submitted that trade agreement with the US S R also
encour aged exports to that country. According to
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| earned” counsel, the export is also not "prohibited by or
under '‘any other law for the tine being in force". He,
therefore, ~subnits that the orders of confiscation and
penalty deserve to be set aside.

On the other hand, |earned counsel for the Revenue
submits that s.51 of the Act disentitles a person from
exporting "prohibited goods", an expression defined by
s.2(33) of the Act thus:

“prohi bited goods" neans any goods the inport or
export of which is subject to any prohibition under
this Act  or any other |law for the time being in
force but  does not include any such goods in
respect of which the conditions subject  to which
the goods are pernmitted to be inported or  exported
have been conplied wth".

According to him the goods now.in question fall wthin
the scope of this definition for various reasons, to be
el aborated upon later. In this view, he says, ss.54, 69 and
74 do not help the assessee’ s case in any nmanner. It is,
therefore, submtted that the provisions of ss.113(d) and
114 were rightly invoked in the present case.

Leaving out of consideration the issue whether the
appel l ant was entitled to exenption from custons duty on the
i mport of the goods in question - an issue which was decided
in favour of the assessee by the Collector of Custonms - and
has not been pursued further and is not in issue before us -
the basic and only controversy before us is whether the
export of the subject goods is barred, expressly .or by
necessary inplication, by the provisions of the Custonms Act
or any other lawin force. The Revenue bases its case of
prohi bition on the export of the goods on two grounds. It is
submitted firstly, that the terns of the OG under which the
goods were pernitted to be inported by any person ~nmde it
clear beyond doubt that they were intended to be  used in
India and not to be exported. Secondly, it is pointed out,
the inport clearance of the goods had been granted "for hone
consunption” and not for export. It is wurged that the
provisions of the Custons Act nake it clear that clearance
of inported goods can be only for "home consunption” or
“war ehousi ng"; the inmport of goods just for the purpose of
export is not envisaged or permitted under its provisions.
Ref erence was al so made to certain provisions of the Foreign
Exchange Regul ati on Act, 1973 (FERA).
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The second point may be considered first. S.45 of the
Act provides that all inported goods unloaded in a custons

area shall remain in the custody of such person as nmay be
approved by the Collector of Customs until they are cleared
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for home consunption or are wareshoused or are transhipped
in accordance with the provisions of Chapter VIII. The
third of these cases is dealt with in Chapter VIIl. It s
one in which there is, in substance, no inport of the goods
into India for, though technically the goods enter Indian
territory, such entry is only by way of transit through this
country to their real destination. Such goods are nentioned
by the transporter in his "inport manifest" and nmay be
transitted in the sane vessel or aircraft or transhi pped by
a different vessel or aircraft to their actual destination

(vide, sections 53 & 54). Except in the above case, the
goods are actually inported into India and have to be
cleared from the custons area for hone consunption or
war ehousing and this is done by presenting a bill of entry
under section 46. The terms of this section read wth
Regul ation 3 and Forns I, Il or 11l appended to the Bill of
Entry (Fornms) Regul ations, 1976, nmake it clear that there
are three forms of the bill of entry : for home-consunption

for war ehousing and for ex-Bond clearance for hone
consunpti'on. I nported goods can, therefore, be cleared only
for home-consumption or warehousing and, in this case, there
is no dispute that they were cleared by the appellant under
a bill of entry for home consunption. The argunment for the
Revenue is that the enactment, understandably, does not
envi sage the entry /of goods into India for the mere purpose
of being exported again fromlndia inthe sane form and
wi t hout any change. The appell ant had purchased the goods
fromGermany adnittedly for their sale to Russia. It could
have effected the transaction by asking its vendors to
consign the goods to sone Russian destination directly or

if it considered it necessary, via an Indian port and,in the

latter case, it could have had them transitted or
transhi pped (w thout actual clearance in India) under the
provisions of Chapter VIII. Thelaw, ~however, does not

permt, says State counsel, an _import just for the purposes
of export. Even otherw se, the appellant has cleared the
goods for home consunption and so they are to be /‘used or
utilised in lIndia; it is not permssible for the ‘appellant
to export goods cleared for home consunption

We do not thing that this contention of the Revenue is
sound. The contrast that finds enmphasis in the sections _as
well as forns above referred to is of clearance for hone
consunpti on as opposed to cl earance
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for warehousing. The presentation of a bill of ~entry for
hone consunption only nmeans that the inporter does not
intend to warehouse the goods; in the latter case, he is not
required to pay the inmport duties, if any, (imrediately
(ss.59 and 59A). The formof the Bill of Entry . prescribed
under the Act does not require any declaration from the
importer as to the purpose for which the inported goods are
required or that they will be used or sold only in ' India.
The expression 'home consunption’ has also, in the context,
no clear or definite neaning and raises a ot of conundruns
if literally interpreted to nean that inported goods should
al ways be consuned in India. Is it hone consunptions if the
i mporter does not not use the goods hinmself but sell t hent?
At what point of time should the inporter make up his nind
whet her he proposes to sell the inported goods in India or
wi shes to export themoutside? 1|s the condition infringed
if a purchaser of goods fromthe inporter sells it to a

buyer in a foreign country? WII it be permissible for the
inmporter to wuse the inported goods in the manufacture of
other goods which he proposes to export? All t hese

uncertainties in the connotation of the expression ’'home
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consunption’ preclude one fromgiving an interpretation to
this expression that the inported goods cannot be at al
exported and incline one to hold that, in the context, it is
only used in contrast to the expression ’'for wareshousing’

The above general consideration apart, there are other
i ndications in the statute which show that the Act does not
prohibit the export of inported goods. The Act provides
that that goods which are cleared fromthe custons area for
war ehousing can be cleared fromthe warehouse for hone
consunption (s.68) or exportation (s.69). At first blush,
this may seemto support the Revenue’'s interpretation that
cl earance for exportation and cl earance for hone consunption
are two different things.. It is indeed suggested by State
counsel that, if an inporter intends to export the inported
goods, he should cl ear them for warehousi ng and then proceed
in terms of s.69. "But alittle though would show this
interpretation cannot be correct. In the first place, where
an importer, even at the time of the inmport purchase has
decided to sell the goods in another country (as in the
present . ‘case), he nmay, as pointed out earlier, easily ask
the goods to be transitted or transhipped to the country of
sale and thus avoid any necessity for their being at al
cleared in India. But where, for one reason or other, he
wants to inport the goods into India and then sell them to
the foreign country or where the inmporter decides on an
export sale only after he has arranged for the inmport of the
goods into India, the Act prescribes
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no form of a Bill of Entry under which he can  clear such
goods intended for re-export.~ It would not be <correct to
insist that he nmust clear themfor warehousing and then
export them by clearing fromthe warehouse: Whet her to

deposit the goods in a warehouse or not is an option. given
to the inporter. |If he is able to pay the inmport duties and
has his own place to stock the goods, he is entitled to take
them away. But, where he has either sone difficulty in
paynment of the duties or where he has no ready place to
stock the goods before use or sale, he cannot clear the
goods fromthe custons area. The warehouse in only a  place
which the inporter, on paynent of prescribed charges, is
permtted to utilise for keeping the goods where he is not
able to take the goods straightaway outside the custons

ar ea. There is nothing in the provisions of the Act to
conpel an inmporter even before or when inporting the goods,
to nake up his mnd whether he is going to use or sell~ them

in India or whether he proposes to re-export them Agai n

there may be cases where he has inported the goods for use
or sale in India but subsequently receives an attractive
of fer which necessitates an export. It would nake export
trade difficult to say that he cannot accept the export
of fer as the goods, when inporter, had been cleared for hone
consunpti on. S. 69, therefore, should be only read as a
provi sion setting out the procedure for export of warehoused
goods and not as a provision which nakes warehousing an
i nperative pre-condition for exporting the inported goods.
The second reason for not reading ss.68 and 69 as supporting
the Revenue’s interpretation is even nore weighty. That
interpretation would nean that inported goods can be re-
exported after being warehoused for sonetime (even a day or
a few hours) but that they cannot be exported otherw se.
Such an interpretation has no basis in logic or sense and
nakes m nceneat of the broader principle contended for by
the Revenue that inports are intended for use in the country
and not for export. Incidentally, we nay observe that even
this principle contended for by Revenue may itself be of
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doubtful validity as it is based on an erroneous assunption
t hat a re-export of inmported goods will al ways be
detrinmental to the country. It is true that, in the present

case, the appellant has been criticised for having utilised
val uabl e hard currency for the purchases and reselling the
goods only for rupee consideration. But, conceivably, there
may be cases where an inporter is able to inmport goods from
a soft-currency area and sell themin a hard-currency area

earning foreign exchange for the country. It is also
possible to think of cases where, though economically
unr emuner ati ve, t he exports can be jusitified on

consi der ati ons of
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international amty and goodwi || such as for exanple, where
the goods are exported to a country which is in dire need of
hel p and assistance.” The principle is also non-acceptable
on the ground of vagueness ~as to the extent of its
application to exports nmde after an interval or after
changi ng 'several hands inside the country by way of sale.
We are, therefore, unable to read ss.68 and 69 as supporting
t he Revenue’ s contention.

On the other hand, thereare provisions which indicate
that export of inmported goods is very nuch envi saged under

the statute. The ~ provisions contained in s.74 fully
reinforce this interpretation. I ndeed . s.74 woul d be
redundant if the Departnment’s stand that  inmported goods
cannot be exported were to be accepted as correct. As

poi nted out by counsel for the appellant, para 174(1) of the
Pol i cy which reads:
"No REP benefits are-adm ssible in the case of
i nported goods which are re-exported in. the sane
State wi t hout under goi ng _any processi ng or
manuf act uring operations in India."

also inpliedly recognises that inported goods 'can be
re-exported as such; only the exporter thereof cannot claim
REP benefits.

This brings us to the consideration of the second issue
in this case as to whether the attenpted export of 'the goods
contravenes any condition under which the inport of the
goods was permitted. The Revenue submits that the object
and purpose of putting the goods in question on the OGL and
making it available for inport by any personis wit large
in the very heading of the list in which it 1is included.
The inport is pernmitted so that |ife saving equipnent -and
nedi cines are available for use in the country and not to
enable a private party to make profit by their export either
directly or through sone one else. To permt such a thing
will result in furstrating the very intent of the Governnment
in placing the itemon the OG and, indeed, going further
and exenpting themfrominport duty. It is pointed out that,
when a doubt regarding the scope of the OGL was raised, the
custons authorities had, with the appellant’s concurrence,
made a reference to the Chief Controller of Inports and
Exports (CCIE) wunder para 24.1 of the policy who had
“clarified" that the inports under the OG and certain other
licences "are entirely neant for use within the country and
therefore cannot be allowed for re-exports as such". The
policy no doubt refers to the goods inported under O& being
meant for "stock and sale" but this also neans only that it
is for home consunption and not
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export purposes. It is said that the appellant having
agreed to the reference to the CCIE is bound by the latter’s

opi ni on.
On the other hand, the |earned counsel for t he
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appel l ant stresses the point that Appendix 6 inposes no
specific condition that the |ife saving equipnent should be
used in India and should not be exported. The words 'stock
and sale’ are very wide and there is no justification to
restrict them to mean only sales within the country. In
support of this interpretation, reliance is placed on the
deci sion of the Delhi High Court in the case of Janak Photo
Enterprises (1990) 49 E. L. T. 339.
We have considered this aspect of the matter carefully.
The relevant OG is the one dated 20/5/88 covered by O der
No. 15/88-91 which refers in its Schedule to "Life-saving
equi pmrent appearing in List No.2 of Appendix-6 of Inport and
Export Policy, 1988-91 (vol.1l) and their spares". It also
set out a nunber of conditions of grant of the O&, the very
first of which is that, except in the case of "teaching
ai ds" covered by serial no.1, "all other itenms covered by
the Schedul e annexed to it may be inported by any person for
stock and sal e purposes”. Prima facie, there appears to be
no reason to confine this only to sales in India and as
prohi biti'ng the re-export of the inported goods fromIndia.
The interpretation of a condition in these terns came up for
consi deration, though not finally decided, in the case of
Janak Photo Enterprises, relied upon for the appellant. In
that case, the assessee had inported photographic col our
filnmse from Japan, cleared themfor hone consunption, and
then presented themfor export to Singapore. The custons
aut horiti es, relying upon a certificate of the Ca E
anal ogous to the one in the present case, confiscated the
goods under s.113(d) but allowed themto be re-exported on
payment of a huge redenption fine, a penalty and paynent of
appropriate duty for ex-bond clearance. The assessee filed
a wit petition challenging this order. ~ Pending disposal of
the wit, the High Court permtted the export of the goods
subject to certain conditions. In-doing so, the court. nade
certain observations which, learned counsel for t he
appel | ant says, are equally apposite in the present case:
"5. The goods in question, being the photographic
filnms (colour), fall under App.7, List 8, 'Part |II,
Serial No.41 of the Inport and Export Policy, 1988-
91, and their inport is allowed by all persons for
actual use/stock and sale. The contention of M.
aggarwal is that since the goods were inported  for
st ock
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and sale, these could not be re-exported. W are
unable to agree with the contention of M. Aggarwa
or with the view taken by the respondents. Again,
to us, the goods do not appear to be prohibited
goods. We may usefully refer to Para 4 of Section

I, dealing with Export Control, in Inmport and
Export Policy, 1988-91, Vol. Il, in respect of
Export Control and Procedures, which i's as
foll ows: -

"Only itemincluded in Schedule | to the Exports
(Control) Order, 1988 are under control. No such
item can be exported unless it is covered by a
valid licence issued by a licensing authority
conpetent to grant an export licence for that item
Goods which are not included in this Schedule can
be shi pped w t hout any export l|icence unless their
export is controlled under any other law for the
time being in force."

Thus, the Export (Control) Order, 1988 is not
applicabl e to photographic film (colour).

6. If reference is made to S. 74 of the Act, it
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appears that when any goods capabl e of being easily
identified which have been inported into India upon
whi ch any duty has been paid on inportation, are to
be re-exported and the goods are not prohibited
goods, then clearance for exportation can be given
by the proper officer (S.51) and on such
exportation 98% of the duty paid on inmportation is
to be re-paid as drawback. W have not been shown
whi ch are those goods which can thus be re-exported
and where inport duty already paid is to be clainmed
as drawback. We have al so not been shown any
provision of law stating that the goods which have
been inported could be sold only in the country
itself. The clarification given by the CO & E
does not appear to be appropriate. W nmay also
note that —under S.18 of the Foreign Exchange
Regul ation Act, 1973 .and vari ous other provisions
thereof, there are sufficient safeguards to see
that ~ proper sale price on export of goods is
real i sed. It is not the case of the respondents
that there is dearth of photographic film (colour)
in the country, and export of the goods in question
woul d certainly result in earning of sonme foreign
exchange for the country.
320

XXX XXX XXX

8. W would like to add that the view which we
have taken above is only a prima facie view and is
subject to final determination in the petition.
Al the CMs stand di sposed of.

W have no information-as to whether the said wit
petition has since been disposed of by the Hgh Court and
becone final. W are inclined to agree with the prina facie
view expressed by the High Court that the words "stock and
sal e" may be, generally speaking, w de enough to comprehend
sales inside as well as outside country and that their scope
should not be restricted unless such a restriction’ can be
read into the ternms of the OG itself. That, we think, is
where the present case essentially differs from the one
before the Del hi High Court. We are clearly of opinion that
what ever may be the position in regard to the other lists in
Appendi x 6, the itens of goods enunerated in list no.2 of
that Appendix stand in a class of their own. There is
sufficient indication in the heading given to the List to
show that the inmport of these itens into Indiais pernmtted
only because such life-saving equiprment is required for use
in the country. The use of the words "stock and sal e" shows
only that the itens are not restricted to use by the
i mporter but can be transferred by himto another. But we
do not think it proper to read themas pernitting a sale of
the goods outside the country Note (44) in Appendi x- 6 reads
t hus:

"I nport of Life Saving Equi pnent appearing in List
2 of this Appendix shall be eligible to inport
spares of such equipnent either along wth the
machi nes or separatel y"

This also carries a mld indication that the equipnent
permitted to be inmported is only for purposes of use in the

country. The circunstance that these itens are al so
exenpted fromcustons duty at the time of inport - although
the list of such exenpted itens is not identical with |[ist

no.2 of Appendix 6 - also |lends support to the conclusion
that the goods so permtted are not nmeant for re-export. An
indication to a simlar effect is also seen in the foreword
issued by the Government while publishing Vol. | of the
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| mport-Export Policy (1988-91), Vol. | Para 3 of the
foreword says:

"The Open Ceneral Licence lists have been expanded
by inclusion of nore itens. In particular, the
lists of life saving equi pnent and drugs have been
substantially enlarged to
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facilitate easy access to inmported equiprent and
drugs which are not available in the country".

We are, therefore, of the opinion that, although there
is no express prohibition, the re-export as such of itens of
goods specified in list 2 and inported into India is
prohi bited by necessary inplication by the |anguage of, and
the schenme underlying, the grant of OG in regard to them
It is difficult to agree that the inport-export policy
envi sages the re-export of goods belonging to this category.
The opinion of the CCOEis also to the same effect. Thi s
opi nion al so derives sone binding effect frompara 24(1) of
the Inport Policy read with paras 22 & 23 of the Export
Pol i cy, which say:

Para 24(1): The interpretation given by the Chief
Control ler of Inports and Exports, New Del hi in the
matter of interpretation of Inport Policy and
procedures shal - be final and will prevail over any
clarification given by any other authority and
person in the sanme nmatter.

Para 22: Cases for relaxation of existing policy
and procedures where it creates genuine hardship or
where a strict application of the existing policy

is likely to affect -exports adversely may be
considered by the Chief Controller of Inmports and
Exports.

Para 23: In matters relating to export, as well as
the interpretation of export policy and procedures,
t he person concerned nay - address t he Chi ef
Controller of Inports and Exports, New Delhi for
necessary advice. Any.interpretation of the export
policy given in any other manner or by any / other
person will not be binding on the Chief ~ Controller
of Inports and Exports, or inlaw.

Sri Habbu contended that we shoul d construe the OG
strictly on its terns and should not —be guided by
"extraneous" considerations as to the possible object or
intention of the Governnent in inserting List 2 in  Appendi x
6. In this context, he referred to the decisions of  this
Court in Hansraj Gordhandas v. H H Dave, Assi st ant
Collector of Central Excise & Custons, Surat & Two Os.,
[1969] 2 S.C.R 253 [followed and applied in State of MP
v. GS. Dall and Flour MIls, (1991) 187 |I.T.R . 478  S.C.]
and Union of India & Anr, v. Deoki Nandan Aggarwal, (1991) 3
J.T. S.C. 608.
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The principal enunciated in the said decisions is that the
court should construe the terns of the statutory provision
or instrument before it and should not supply or introduce
words which are not found therein to give effect to a
possi bl e intention behind the provision or instrunent which
is not borne out by the | anguage used. But, as pointed out
by this Court in Surjit Singh Kalra v. Union of India,
[1991] 2 S.C.C. 87, "though it is not permssible to read
wor ds in a statute which are not there, where the
alternative lies between either supplying by inplication
words which appear to have been accidentally omitted, or
adopting a construction which deprives certain existing
words of all neaning, it is permssible to supply the
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wor ds" . The Court should construe a provision in a
har moni ous way to neke it neaningful having regard to the
context in which it appears. Here, we are only interpreting
the |language wused and giving content and nmeaning to the
classification and heading used in the order permtting
inmports under OGL in certain cases in the context of the
provi sions of the Inports and Exports Control Act, 1947, as
well as the orders and notifications issued thereunder we,
therefore, do not find any force in the contention of Sri
Habbu.

Taking into account all the above considerations, we
hold that the goods in question were "prohibited" goods
within the neaning of S.2(33) and that their confiscation
under S.113(d) and the penalty wunder S.114 were fully
justified.

Before we conclude, we may refer to certain other
aspects which were touched upon by one side or the other in
the course of the arguments before us:

(1) Much-enmphasis has been' laid by the counsel for the
Revenue on the circunstance that the appellant had obtained
the inport of the goods free of duty by relying on the
notification granting exenption from custons duty. It is
obvious that it could not have been the intention of the
| egislature to grant exenption fromcustons duty in respect
of vital goods of 'the nature in question in order that an

importer nmay nmake profit by selling  them abroad. The
notification is, therefore, relevant for the i ssue before us
to the linmted extent that it lends supports to the

construction of List 2 of Appendix 6 in the manner we have
interpreted it. This apart, we are not concerned here wth
the questions whether the attenpt of the assessee to export
the goods (which has, in the event, been successful) would
anmount
323

to an infringement of the conditions pernmitting the inport
so as to render either the inport itself [vide s.111(0) of
the Act] or the exenption frominport duty or both illega
and invalid and, if so, the consequences thereof.

(2) Reference has been nade on behalf of the Revenue to
the foreign exchange loss incurred to the country by the
import froma hard currency area and the export to a country
which wll pay for the goods only in rupees. W do not,
however, think this argunent or the foreign exchange
regul ations, to which sone casual reference was nade, have
any relevance to the present issue. It is not t he
suggesti on of the Revenue that there ‘has been any
infringement of the FERA in this case. Even.if ~there had
been, the consequences flowi ng fromsuch infringenment  have
to be worked out el sewhere. The issue before us is /only
that of the permissibility of the export, the destination of
export being immterial. As pointed out for the appellant -
and as indeed happened in Janak Photo Enterprises (supra) -
the export could well have been to a hard currency area in
whi ch event this objection of the Revenue woul d have had  no
force. But, on the ratio of our decision, an attenpted
export to such a country would have been equal l'y
obj ectionable. The goods were for use in this country, not
i n anot her.

(3) During the pendency of the proceedi ngs before the
Collector, the appellants are said to have secured a no
obj ection certificate of the RBI to the export "on
humani tari an gr ounds" in view of t he appel l ant’s
representation that the goods were needed for the succour of
the victins of the Arnenian earthquake in Russia. There is
no material before us regarding the date of the earthquake
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or to indicate that the purchase orders had been palced
thereafter. W do not even know whether the earthquake was
only a subsequent devel oprment taken advantage of by the
assessee to have the goods cleared pendi ng adjudication of
issue by the Custons authorities. It is true that the
goods, being in the nature of life-saving equipnment, my
have been eventually wused only for that purpose in the
country of export. But, if as we have held, the inmports of
the goods were intended for their use in India, this
circunstance is of no assistance.

Learned counsel has, however, contended that t he
exports have been mmde in pursuance of a mutual trade
agreenment between the Governnment of India and U S S R
considered beneficial to both countries and hedged in wth
conditions ensuring theinterests of both the countries and
that this should be considered sufficient to justify the
export. In our opinion, the
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nmere fact that mutual trade was allowed between the two
countries is not enough to hold that even goods of this type
- which had been allowed to be inmported with a specific end
in view - could be exported. Learned counsel did not place
the trade agreement  or —any nmaterial to show that it
specifically provided for the export of goods of this nature
to US.SSR W have no doubt that the export of such goods
nmay also enure to the benefit of Indiaindirectly but, in
the absence of anything to show that the goods in question
constituted one of  the categories ~of goods  specifically
envi saged by the nutual trade agreenent, it is not possible
to override the prohibition inplicit, as held by us, in the
| mport regul ations.

(4) The show cause notice referred to clause 15(g) of
the Export Control Order, 1988. The said clause 15 is
headed "savings" and it enunerates situations in which the

Export Control order does not apply; in other words, it
provides that, in certain circunstances, exports can be
permtted even where such export m ght otherwi se contravene
the provisions of the order. It is, in this context, that

it provides that goods cleared under a bond for re-export to
countries other than Nepal and Bhutan [sub- cl.(g)] or goods
inmported in transit or transhi pnent to destinations outside
India [sub-cls.(c) and (f)] or even goods inported wthout a

valid licence if permtted to be re-exported [sub-cl.(i)]
could be re-exported irrespective of any restrictions under
Export Control Orders issued fromtime to tinme. W _agree

with [|earned counsel for the appellant that sub-clause (gQ)
cannot be interpreted to nean that inported goods cannot be
exported wunless they are cleared, at the time [ of inport,
under a bond for re-export.

(5) Two clauses of the Inmport Control Order, 1955  have
al so been relied upon by the Revenue. The first of these is
sub-clause (d) of clause 11(1). This clause, like clause 15
of the Export Control Order, is headed "savings" and, by
virtue of sub-clause (d), nothing in the order was to apply
to the inport of the goods "by transhi pnent, as inported and
bonded on arrival for re-export as ships stores to any
country outside India except Nepal, Tibet and Bhutan or
i mported and bonded on arrival for re-export as aforesaid

but subsequent |y rel eased f or use of di pl omatic
personnel...who are exenpt from paynent of duty...." Thi s
sub-cl ause was anended in 1985 to add the words "or
ot herwi se" after the word "ships stores"”. The CEGAT has
relied upon the amendnent to draw an inference against the
appel lant that, since the goods do not fall under this

cl ause,
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their export was not pernmitted. W think that this is not
correct for the reasons we have pointed out in respect of
cl ause 15(g) of the Export Control Order, 1988. To say that

goods bonded for re-export as above will not be affected by
the provisions of the order does not nean that goods, not so
bonded, cannot be exported at all. Their export can be

interdicted only if their is sone other express or inplicit
prohibition in clause 3 of the Export Control Order or
ot herw se.

(6) Reliance has al so been placed by the Tribunal on
clause 10 C of the Imports Control Order for rejecting the
assessee’'s contentions. It is sufficient to extract sub-
clause (1) of this clause which reads:

"10C. Power ~to make directions for the sale of
i mported goods in-certain cases - (1) Were, on the
i nportation of any goods or at any tine thereafter,
the Chief Controller of Inports and Exports is
satisfied after giving a reasonabl e opportunity to
the licensee of being heard in the nmatter, that
such -goods cannot-or shoul d not be utilised for the
purpose for which they were inported he nay by
order direct the inmporter of the goods (in case the
goods were inmported under Open Ceneral Licence or
Special General Licence) or the licensee or any
ot her persons havi ng possession or control of such
goods to sell such goods to such person wi thin such
time, at such price and in _such manner as nmay be
specified in.the direction:

The Tribunal agrees that the opinions or clarifications
given by the CCE in the present case are not directions
under s.10C. But, apparently, their suggestion is that, if
the appellant felt that the inported goods could' not be
utilised "for home consunption" or "for stock and sale in
India" and there were sound reasons for exporting it to
US. S R, they could and should have obtained the directions
of the CCIE permtting such sale. It is difficult to
approve of this line of reasoning. The provision relied
upon is one enabling the Inport-Export Control authorities
to interfere in any individual case where they find that the
purpose of the inmport is not being achieved. 1t ~does not
i mpose an obligation on an inporter to seek the directions
or the perm ssion of the CCIE before exporting the goods if
ot herwi se permi ssible. Moreover, as pointed out by |earned
counsel for the appellant, while clause 11(4) of the ~order
whi ch reads:

"Nothing in this order except paragraph (iii) of
sub-cl ause (3)
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of clause (5), clause 8, clause 8A, clause 8C and
clause 10C, shall apply to the inport of any goods
covered by Open CGeneral Licence or Special Genera
Li cence issued by the Central CGovernnent".
makes clause 10C applicable to the subject inports, it
rel eases themformthe application of the other restrictions
and conditions on inports inposed by the Inport Contro
O der.

We think, however, that para 10C is of sonme indirect
assistance in the present case. W may put it this way.
The interpretation of the OG that has commended itself to
us (viz. that the inport of the goods is pernitted only for
use in India) was al so the one which the CClIE had forned and
this opinion he had formulated in his two letter dated
10.10.1988 and 27.1.1989. As we have already pointed out,
the CCE s opinion on the Inport and Export Control Order is
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final and binding. In view of this, when the CCIE cane to
know t hat the appellant was seeking to export the goods, he
coul d have intervened and issued directions under clause 10C
either permitting the export of the goods to the USSR or
directing them to be sold to needy hospitals or other
parties in India. He could have effectively stopped the
export of the goods. This shows that the export of the
goods is not free or unrestricted as made out by the | earned
counsel for the appellant.

(7) Learned counsel for the Revenue also pointed out
that the shipping bills called for a mention as to whether
the goods of which export was sought were "free goods or

India produce to be exported or India Produce". The
appel lant did not strike off any of these descriptions as
i nappropri at e. The custons authorities were given the
i mpression that these were Indian goods that were being
exported. Indeed, the appellant itself well knew that goods

i mport ed could” not ~ be exported as such w thout the
perfornmance of sone operation of processing or nanufacture
inregard to them That is why it put up a facade of taking
the goods to Ankleshwar after their inport allegedly for
bei ng subjected to sone processes. The custons officers, on
verification, found that all this was untrue and that the
appel l ant was surreptitiously trying to export inported
goods, after just repacking them as goods of I ndi an
manuf acture. The appel |l ant had adopted a sinilar subterfuge
on the earlier occasion in Decenber 1987 and succeeded in
exporting |ike goods by not striking out the appropriate
327

colums of a shipping bill proforma which required the
exporter to specify whether the goods were "Indian produce
or foreign produce to be re-exported". It is, therefore,
urged that the goods sought to be exported do not conformto
the description in the bill of entry for export, attracting
the provisions of clause 3(3) of the Export Control 'Order
and, in turn, s.113(d) of the Act.  There is sone force in
this contention but we exporess no opinion thereon'as this
was not the ground on which action was taken and it is a new
ground, involving investigation of facts, taken for the
first time before us.

For the reasons di scussed above, we uphol d the order of
the Tribunal and dism ss the appeal. W, —however, direct
the parties to bear their own costs.

T.N A Appeal di sm ssed.
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