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In these appeal s the appellants question the correctness of and
assail the order dated 30.10.1996 of the Munbai Bench of the
Central Admi nistrative Tribunal. ~ The appellants were appointed as
Preventive Oficers (Gade |) in Central Services Goup 'C (non-
gazetted). The question before the tribunal was on the validity of
20% quota fixed for themfor promotion to the post of Appraiser
According to thema much | ower quota fixed for them as conpared to
75% quota fixed in favour of the Exanmining Officers is arbitrary and
di scrimnatory.

The two categories of officers’ nanmely Preventive O ficers and
Exam ning O ficers shall for convenience be shortly referred to
hereinafter as POs and EGCs respectively.

The Munbai Bench of the tribunal rejected the chall enge of
PCs both on nerits as also on the ground of res judicata by relying
on a two-nenber judgnent of Madras bench of the sanme tribunal in
whi ch similar chall enge was negatived on a petition filed by Al India
Custonms Preventive Services Federation representing the POs as a
cl ass.

It nmay be nmentioned that the above-nentioned 75% quota for
EGs and 20% quota for PGs to the pronotion post of Appraiser has
been fixed by statutory rules framed under Article 309 of the
Constitution of India viz., Departnment of Revenue (Custom Appraisers
Recruitment) Rul es 1988.

The appell ants assail validity of the Rules and schedul e
appended to it whereunder 75% and 20% quota has been fi xed
respectively for EGCs and PGCs.

The principal contention advanced is that fixation of 20% quota
for pronotion of POs is not proportionate to their cadre strength.
Fi xation of such small quota of 20%for POs as conpared to 75% for
ECGs is described as arbitrary and discrimnatory hence violative of
Articles 14 & 16 of the Constitution of India.

Learned Seni or Counsel Shri PP Rao and Shri AK Gangul
appearing for PCs in these appeals submt that approved principle is
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that fixation of quota for pronotion between various feeder

categories or posts should be proportionate to the respective cadre
strength. Reliance is placed on a decision of this Court in Al India
Federation of Central Excise vs. UO [1997 (1) SCC 520].

To elucidate and highlight their grievance of discrimnatory
treatnent to PCs as a class, the counsel have handed over to us a
chart to explain at a glance the all eged shocking disparities in
chances of pronotion between PGCs and EGCs.

Asst. Comm ssioner, Custons

(Goup 'A
DR (Pronotion)
Superi nt endent s Apprai ser (G oup’B) Superi nt endent s of
Custons (250) (520) Central Excise
(Goup' B) (Goup 'B)
100% pr onoti on DRs 509% 260) Pronoti on 50%
of PCs Preventive (260)
Oficers (Goup 'C)
(1708)
75% = 195 20% = 52 5% = 13
(Exam ners) (350) Preventive Oficers Ofice
(Goup 'C) (Goup 'C) (1708) Supdt s*
(Goup 'C)
75% 25% 75% 25% 100%
DR pronoti on DR pronoti on pronotion
of UDCs & of UDCs of UDCs
St enos & St enos & St enos
(Go

up 'C)
? In addition OSs have a channel of pronotion as Asst. Administrative Oficers,

Adm nistrative Oficers and Chief Admnistrative Oficers.

On behal f of petitioners fromthe above chart, it is explained
that by working out 75% quota of the then total sanctioned strength
of 253 posts of pronotion, the then 469 avail able EO s got chance of
bei ng consi dered for pronotion. As against that it is pointed out that
by wor ki ng out 20% quota, for avail able 2607 posts of PGs only 337
Posts were avail able for consideration for pronotion of PGs. The
chances of pronotion provided for POs with nuch larger strength are
thus too | ow as conpared to ECs with nuch | esser strength.
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According to the POs this glaring disparity exists in the chances
of promotion for POs. In normal course they woul d be taking fifteen
years for pronotion to Grade 'D cadre as conpared to EGCs who
m ght take only five years for pronotion to that grade. It is
submitted that this situation is creating a huge inbal ance as
enpl oyees working in clerical cadre under PCs who mght earn
pronoti on as EGs woul d get pronotion as Appraisers to becone
seniors to many POs under whom they had worked.

Learned Seni or Counsel Shri PP Ml hotra, appearing for the
uni on of India representing the concerned Departnment and Shr
Nageshwar Rao who appears for the contesting EGs have opposed
the appeal and tried to neet the various contentions advanced. On
behal f of the Union of India as enployer, it is submtted that although
PCs and EGCs have been recruited through common conpetitive
exam nation, the functions and nature of their work are distinct. The
stand of the Union of ‘India is that, as has been shown in the chart,
PCs have two channel's of pronotion; one to the post of
Superi nt endent (Custons) Grade 'B’ and the other for the post of
Apprai ser Group 'B . A conscious decision has been taken to provide
only 20% quota to PGs for the post of Appraiser which is ex-cadre
post for them because they have 100% quota for the post of
Superi ntendent (Custonms) Goup 'B in their own channel. It is not
di sputed that the EGs are nmminly involved in assisting the Appraiser
in assessnment of duties. The PCs work i'n the field and are engaged
mainly in the duties of checking of smuggling and evasi on of duties.
Second Pay Commi ssion does take cognizance of the fact that in
certain customoffices in big cities |ike Kol kata, Minbai and Coa,
sometines duties of EGCs and POs overlap. The pay Conm ssion
therefore, has recommended a comopn scal e of pay for them

On behal f of the Union of India reference is made to the
previous Rul es of 1961 whereunder pronmotions to the higher post of
Cust om Appr ai ser were based on length of service between PGs and
EGs with age restriction on the former. According to the Union of
India, in 1961 Rules, there were no quotas separately fixed in the
rati o of 75% 20% and 5% for EGs, POs and O fice Superintendents
(0S) respectively. It was experienced that under the earlier
recruitnment rules, EOs were taking a sizeabl e quota and hence their
guota was reduced from 72%to 54% and pronoti onal prospects of
PCs and OS were increased from12%to 15% and from 5% to 10%
respectively. In other words, the pronotion prospects of PGCs and
CSs were increased by 1988 Rules. Had the post of Appraiser been
filled exclusively fromthe group of Exam ners who have no ot her
channel of pronotion the pronotional prospects of POs woul d have
been poorer. It is submtted that POs have 100% chances of
promotion in their own channel to the post of Superintendent
(Custonms) (Group 'B') and in the other channel for the ex-cadre post
of Appraiser if their quota is further increased above 20%they woul d
a make inroad into the chances of EGCs. This is the reason given hy
respondents for restricting quota of PGs to 20% for ex-cadre post for
them of Apprai ser.

In the course of hearing of these appeals it was brought to the
notice of this court that there has been | arge-scal e up-gradati on of
PCs to the post of Superintendent of Custons (Preventive) in the
years 1996-97. As a result of this upgradation the chances of
promoti on of POs in 20% quota have naturally inproved. On behalf
of the appellants it was submtted that by this upgradati on broadly
though not strictly, parity has been achieved in the matter of chances
of pronmotion of ECs and PCs but that woul d have beneficial effect
only prospectively.

Learned counsel for the appellants submits that even after
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upgradation of a sizable nunber of posts of PGs as Superintendent of
Custons, the grievance for past injustice suffered by PGCs between
January 1988 to 29.5.1997, that is before certain posts were

upgraded, survive and deserve redressal by this Court. It is also
submitted that on proper fixation of just or equal quota for pronotion
of POs proportionate to their strength they deserve to be
retrospectively considered for pronotion to grade 'A posts and
fixation of notional seniority, as, in the neantinme, they have already
earned one pronotion. A suggestion was made on behal f of the
appel l ants through their counsel that in order to do conplete justice
by undoing the alleged past illegalities, the upgradation of 429 posts
in 1996 and 120 posts made in 1997 of PGCs, be pushed back to the

dat e of commrencenent of 1988 Rul es and respondents be directed to
undert ake the exerci se over again of considering pronotions of PGs

and ECs on the basis of the posts notionally available as a result of
upgradati on. Sonme suggestions were also made with regard to the

consi deration of PGs for future promotion fromGoup "B to Goup A
post s.

Awai'ting formal instructions to be received by the counsel for
the Union of India we adjourned the matter on 16.4.2002. On
30.4.2003 it was directed to be re-listed on 9.7.2003. On the date
when the matter was listed for further hearing Learned counsel for
the Union of India, on instructions, very categorically stated that the
proposal made on behal f the appellants after upgradati on of posts for
their retrospective consideration for pronotion is unacceptable to the
Covernment as it is inpracticable and would invol ve a cunbersone
exerci se of reopening all pronpotions between January 1988 to
29.5.1997. It would al so adversely affect a | arge number of EGCs and
PCs who were not parties before the tribunal ‘and are not parties
before this Court, besides unsettling things and state of affairs which
cane into existence all along and uphel d by conpetent adjudicating
foruns on earlier occasion.

Fi xation of quotas or different avenues and | adders for
promotion in favour of various categories of posts in feeder cadres
based upon the structure and pattern of the Departnment is a
prerogative of the enployer, mainly pertaining to policy naking field.
The rel evant considerations in fixing a particular quota for ‘a particular
post are various such as the cadre strength inthe feeder quota,
suitability nmore or less of the holders in the feeder post, their nature
of duties, experience and the channels of pronotion available to the
hol ders of posts in the feeder cadres. Most inportant of themall is
the requirenent of the pronoting authority for manning the post on
pronmotion with suitabl e candidates. Thus, fixation of quota for
various categories of posts in the feeder cadres requires
consi deration of various relevant factors, a few anongst them have
been nentioned for illustration. Mere cadre strength of a particular
post in feeder cadre cannot be a sole criteria or basis to claimparity
in the chances of pronotion by various holders of posts in feeder
cat egori es.

Normal |y, where officers are to be drawn for pronotion from
different posts in the feeder cadre, quota for each post in the feeder
cadre is maintained proportionately to the sanctioned strength in that
post. This, however, cannot be an inviolable rule of strict application
in every case, with any absolute equality of arithmetical exactitude
but may vary case to case dependi ng upon the pattern, structure and
hi erarchies in the Departnmental set up as well as exigencies and
bal anci ng needs of Administration. There are other rel evant
consi derations, sonme of which have been nentioned above, which
may require departure fromthe practice of fixation of quota for each
post in the feeder cadre, solely proportionate to its strength.

In the instant case, on behalf of the UO, full and overal
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justification has been shown for fixing only 20% quota for PGCs as

agai nst 75% quota for ECs. It has been stated in the counter-
affidavit by the UO that regular channel of pronotion for PGs in their
own line is to the post of Superintendent (Custons)(Goup B) and in
that they have 100% pronoti on quota. EGs and Superintendents

(Goup C) can claimno consideration for promption on those posts

whi ch are exclusively earmarked for PGCs. It is submtted that

keeping in view the availability of |arge nunber of POs with severe
conpetition for themfor limted nunber of posts of pronotion in their
own |ine, additional avenue of pronotion to the extent of 20% has

been provided to themfor the posts of Appraiser which is ex cadre
post for them outside their own channel and to which otherw se they
woul d not be entitled to. - Thus, the anended rul es which provide

them dual chances of pronotion i.e. 100%in their own channel and

20% for the ex-cadre post of Appraisers along with EGs who have

75% quota nore than sufficiently takes care of their interests as well
and cannot be saidto be so arbtitrary, discrimnatory, unreasonable
as to call for interference in these proceedi ngs.

On_behal f~ of POs argunent advanced is that even taking
toget her the quota of 20%fixed of pronption to the post of Appraiser
and 100% fi xed for Superintendent (Customj, Goup 'B', the tota
posts avail able for pronotion to PCs are far |ess than those avail abl e
to EGs. In actual practice, as is sought to be denonstrated, many
EGs within conparatively |esser period of service secure a march over
PCs in getting pronotions earlier. Sonetines, EGs, who were
promoted frommnisterial staff and who worked under the POs get
chance of pronotion earlier than the latter.

Subject to further verification by the departnment, accepting the
realities as have been pointed out to us, that nmany tines EGCs with
| esser length of service get early pronotion to posts of Appraisers in
Group "B, in our opinion, that al one can be no ground to declare
guota of 75% and 20% fixed for EOs and~ PO s respectively, as
either discrimnatory or arbitrary. It has been pointed out on behal f of
the UO that if, as prayed by PCs, there 20%quota is stepped up to
make it 50% or above, there is likelihood that even /in the ex-cadre
line of Appraisers the PGs woul d surpass the EOs and there would be
stagnation for latter. |In such a situation, in order to bal ance the
chances of pronotion, EGCs who have only one channel of pronotion
as conpared to PCs who have two channels of pronotion, POs have
been consciously given smaller quota in the channel of EGs. W do
not find any arbitrariness or discrimnatory treatnent on the part of
the departnment in fixing such a quota for the two posts. ~ The | esser
chances of pronmotion to PGCs in the line of ex cadre post of Appraiser
is a natural consequence of such bal anci ng of chances of pronotion
between EGs in their own channel and PGs in an additional channe
provided to them keeping in view their |arger cadre strength.

On behal f of the appellants nuch enphasis has been laid on
the observation of the Second Pay Conmi ssion in which uniform
scal e of pay had been recommended for PGs and EGs on the ground
that their duties are somewhat simlar and sonetines . in certain
customoffices of big cities, overlap. Need or desirability for parity in
the pay scales of posts turn on different and ever so nmany ot her
considerations and it cannot be indicative of any identity anpng such
posts or suggestive of need for parity of treatnent in all and every
respect, too. It cannot, however, be seriously denied that the
essential function of EGCs is to assist the Appraisers in assessment of
custom duti es whereas PCs have duties mainly in the field for
checki ng smuggling and evasion of duties. It is open to the
departnment to treat and consider EGs as nore suitable for the post of
Apprai sers and yet consider for a limted nunmber of those posts PGCs,
who al so occasionally and in certain offices do the work of Appraiser
It is also found desirable to augnent their chances of promption to
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Group 'B posts by considering themfor 20% of post of Appraiser
which is outside their own line. Fromthe nature of duties, functions
and availability of two channels of pronotion to PGCs as conpared to
ECs, the two cadres constitute two different and distinct classes

whi ch can be given different treatnent by providing dissimlar quota
for their pronotion to higher Goup "B post. See the follow ng
observations in the case of Kul deep Kumar Gupta vs. HP State

El ectricity Board [2001 (1) SCC 475 at page 484-85 (para 6):

"Providing a quota is not newin the service
jurisprudence and whenever the feeder
category itself consists of different category
of persons and when they are considered for
any pronotion, the enployer fixes a quota
for each category so that the pronotiona
cadre woul d be equi bal anced and at the

same time each category of persons in the

f eeder category woul d get the opportunity of
bei ng considred for pronotion. ~This is al so
in a sense in the larger interest of the
admi ni stration when it is the enpl oyer who
is best suited to decide the percentage of
posts in the pronotional cadre, which can be
earmar ked for different category of persons.
In other words this provision actually

ef fectuates the constitutional nandate
engrafted in Article 16(1), as it would offer
equal ity of opportunity in the matters
relating to enploynent and it woul d not be
the monopoly of a specified category of
persons in the feeder category to get
pronotions. "

Learned Seni or Counsel arguing for the POs subnits that the
nost typical feature of this case is that although bel ow Goup 'B post
ECs & PGs constitute two different cadres but once they are
pronmbted to Group 'B post either ‘as Superintendent (Custons) in the
line of POs or Appraisers in the joint channel available to POs and
ECs, for the purpose of next higher pronotion of Goup A they again
join in one feeder post. It is therefore contended that because of this
typical feature of their conditions of service, the holders of two posts
of POs and EGCs deserve just and simlar treatmnent.

This contention also is unacceptable. As has been pointed out,
in Goup 'B posts POs have two channels of-pronotion; 100%to the
post of Superintendent G oup 'B and 20% for the post of Apprai'ser
ECGs have only one channel of pronmotion with quota of 75% for
promotion to Goup 'B post. Thus the holders of two posts constitute
two distinct classes with different conditions of service and nature of
duties. It is open to the pronoting authority to treat themdifferently
in the matter of providing avenues of pronotion to G oup 'B posts.
In the case of State of Rajasthan vs. Rajendra Kumar Godi ka
[ 1993 Suppl. (3) SCC 150 at 167, this Court relied and quoted
wi th approval the follow ng passage from constitutional law by Prof.
WIllis and repelled simlar contention on grievance of discrimnation:-

“Mat hermatical nicety and perfect equality are

not required. Simlarity, not identity of

treatment, is enough. |If any state of facts can
reasonably be conceived to sustain a

classification, the existence of that state of facts
must be assuned. One who assails a

classification nust carry the burden of show ng

that it does not rest upon any reasonable

basis."
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Articles 14 & 16 of the Constitution of India cannot be pressed
into service to describe the fixation of |ower quota for POs as
discrimnatory. It is well established in law that the right to be
consi dered for promotion on fair and equal basis w thout
di scrimnation may be clainmed as a | egal and a fundanental right
under Article 14 & 16 of the Constitution but chances of pronotion
as such cannot be clainmed as of right (see Ranthnadra Shankar
Deodhar vs. State of Maharashra AIR 1974 SC 259 para 12 at
page 267). The decision relied on behalf of the appellants in the case
of Al India Federation of Central Excise vs. UO [1977 (1)

SCC 520] is of little assistance to the appellant’s case. In that case,
this Court has considered the proposals nmade by the departnent for
re-fixation of quota to redress the grievance of the petitioners to
sonme extent. In the other case between the sane parties reported

in 1999 (3) SCC 384, the Court could not be persuaded to issue any
direction for alteration of the quota fixed. None of the two decisions
therefore is helpful in supporting the contention advanced on behal f

of the appellants.

We _do not find anylegal or constitutional infirmty in the | ower
quota fixed for POs as conpared to ECs for the post of Appraiser
Goup 'B'. In view of our above conclusion it is not necessary for us
to go into the other alternative prayer that department having itself
upgr aded certain nunber of posts of PGs, and future inbalance in
chances of pronmption to POs, to sonme extent having been set right,
this Court should direct pushing backthe benefit of upgradation from
a back date for reconsideration of appellants’ case for notiona
pronotion and fixing their seniority in the pronotion cadre with
consequent nonitory benefit and future chances of pronotion to
hi gher posts. |If at all, the said upgradation has al so extended further
relief prospectively no doubt, but that is no ground to nake it
operative retrospectively and disturb the status quo in vogue for
l ong, unsettling thereby things which got settled for considerable
time.

In the result, both the appeals fail and are hereby dism ssed
but in the circunstances we will |eave the parties 'to bear their own
costs.




