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ACT:

Nati onal Security Act, s. 3(2)- Detention order passed-
Detenu already in custody in respect of «crimnal charge
before actual service of detention order-Detention order
hel d invalid.

HEADNOTE:

The respondent passed an order of detention in respect
of the appellant under s. 3(2) of the National Security Act
1980, on the ground that the appellant’s activities were
prejudicial to the maintenance of public order. ~ Severa
crimnal cases were pending against the appellant when the
aforesaid order was passed. The appellant  had already
surrendered in respect of a crimnal charge against’ him
before the order was served. He filed a wit petition in the
H gh Court <challenging the detention order, but- it was
di smi ssed wit hout any speaki ng order

Aggri eved by the order of the Hi gh Court, the appellant
filed the present crimnal appeal by special |eave as also a
wit petition challenging the aforesaid order of detention
on the ground that the order of preventive detention could
only be justified against a person in detention if the
detaining authority was satisfied that his release from
detention was immnent and the order of detention was
necessary for putting himback in jail. The service of order
of detention on the appellant/ petitioner while he was in
jail was futile and useless since such an order had no
application under s. 3(2) of the Act.

Allowing the wit petition and the appeal in part,
N
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HELD: 1. The continued detention of the detenu under
the Act is not justified. The order of detention therefore

is set aside. However, this wll not affect detenu's
detention under the crimnal cases. |If however, the detenu
is released on bail in the crimnal cases already pending

against him the matter of service of the detention order
under the Act my be reconsidered by the appropriate
authority in accordance with law. [912 E-F]
906

2. In our constitutional framework, the power of
directing preventive detention given to the appropriate
authorities must be exercised in exceptional cases as
contenplated by the various provisions of the different
statutes dealing wth preventive detention and should be
used with great deal ~of «circunspection. There nust be
awar eness of the facts necessitating preventive custody of a
person for social defence. If @a man is in custody and there
is no dnmmnent possibility of his being rel eased, the power
of preventive detention should not be exercised. [911 F-Q

In theinstant case, when the actual order of detention
was served upon the detenu the detenu was in jail. There is
no indication that this factor or the question that the said
det enu mi ght be released or that there was such a
possibility of his release was taken into consideration by
the detaining authority properly and seriously before the
service of the order. |If there were cogent materials for
thinking that the detenu mnight be released, then these
shoul d have been nade apparent. In the affidavits on behal f
of the detaining authority though there are indications that
transfer of detenu fromone prison to another was considered
but the need to serve the detention order while he was in
custody was not properly considered by the detaining
authority in the light of relevant factors. If that is the
position then however disreputable the antecedents ' of a
person m ght have been, w thout consideration of all the
aforesaid relevant factors, the detenu could not have been
put into preventive custody. Therefore, though the order of
preventive detention when it was passed was not invalid, and
on relevant considerations the service of the order was not
on proper consi deration. The order of ~detention is,
therefore set aside. [911 G H 912 A-D

Ranmeshwar Shaw v. District Mgistrate, Burdwan & Anr.
[1964] 4 SCR 921 and Ranesh Yadav v. District Magistrate
Etc. and others, [1985] 4 SCC 232, relied upon.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
317 of 1986

Fromthe Judgnment and order dated 27.2.1986  of the
Patna H gh Court in CWJ.C No. 33 of 1986.
Wth

WP. (Crimnal)No. 316 of 1986.

R K Garg and Mss Rani Jethmal ani for the Appellant/
Petitioner.

D. Goburdhan for the Respondents.
907

The Judgrment of the Court was delivered by

SABYASACHI MUKHARIJI, J. Crimnal Appeal No. 317 of 1986
arises out of the judgment and order of the H gh Court of
Patna and the Wit Petition No. 316 is in respect of the
same detenu. Both these challenge the order of detention
dated 2nd January, 1986 passed by the respondent no.1l. The
District Magi strate Dhanbad in respect of the petitioner
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under section 3(2) of the National Security Act, 1980,
hereinafter called the '"Act’ on the ground that the
petitioner’'s activities were prejudicial to the naintenance
of public order. Several «crimnal cases had been filed
against the petitioner between 3rd January, 1983 to 18th
February, 1985. On or about 2nd January, 1985 the order of
detention was passed on an incident relating to the exchange
of fire between two rival groups. The order states the
grounds as follows:
1. On 24.12.1985, between 10 and 10.30. A M the
subject alongwith Ramashi sh Bangal i, Gul am
Ranbri ksha arnmed with Rifle, gun etc. cane in Car
No. BHG 9372 on Katras Coal Dunp and started
indiscrimnate firing to kill Birendra Pratap
Singh a rival of his cal endestine busi ness of coa
to establish his-crimnal superiority in full view
of the shopkeepers customers and passers by of the
area. Birendra Pratap Singh and his associates who
were there also returned the firing in sane
manner.  As a result of this firing one innocent
nanmel'y Brahandeo M shra was killed. The exchange
of indiscrimnate firing in the main market area
of Katras created great panic and alarmin the

area. The  normal tempo of life was conpletely
di sturbed. The people started running helter and
skelter for their lives. Shopkeepers put down

their shutters. Doors and windows were closed. The
vehicular traffic cane to ~halt. This refers to
Katras P.S.  Case No. 331/85 dated ' 24.12.85 u/s
149/ 307/ 32 | PC/ 27 Arns Act.

Besi des the aforesaid ground the follow ng
cases are also referred hereunder as background to
show the crimnality of the subject.

1. KATRAS P.S. CASE No. 5/83 dated 3.1.83 u/s 147,
341/ 353/307 |I.P.C

In this case subject and his associates tried

to set free

908
the trucks and driver fromthe police custody by
force and when he failed in his attenpt he
threatened the police officer and Cl SF Personne
to do away with their lives, C S'No. 5/83  has
al ready been subnmitted in this case.
2. Katras P.S. Case No. 303/83 u/s 147/ 148/ 452/323
| PC.

In this case subject and his associ ates went
to the tailoring shop of Saukat Ansari and asked
himto keep his cloths ready by 9.10.83 and on his
refusal, he assaulted himin presence of custoners
and others C.S. No. 196/83 has already been
submitted in this case
3. Jogta P.S. Case No. 22/84 dated 11.3.84 u/s
147/ 148, 307/326/353/333/324/325 |.P.C. /27 Arns
Act .

In this case subject and his associates
opened fire on police party who went to apprehend
Raghunat h Si ngh absconder under NSA. As a result
of this indiscriminate firing by him and his
associ ates one Police officer namely Shri RK
Verma, received serious head injury and is stil
i ncapable to work. Charge sheet No. 25/84 has
al ready been subnmitted in this case.

4. Jogta P.S. Case No. 9/85 dated 18.2.85 u/s 369,
307/ 323/ 324/ 176/34 1.P.C. /27 Arnms Act.
In this case Sisir Rajan Das, who was com ng
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ina religious procession on the eve of Shivratr
and was dancing in the role of Shiva was conpell ed
by his associates to dance before the narriage
party of subject’s sister. Sri Sisir Rajan Das,
however, acceded to their request and started
danci ng. When he was dancing sone of the menbers
opened fire on him as a result of which he fel
down. The subject and his associates however put
his body in his car and fled away. Neither Shr
Das nor his body could be traced out till date.
909
Charge sheet No. 20/85 has already been subnmitted
in this case. (Enphasis supplied)
5. Jogta P.S. Case No. 68/85 dated 1.12.85 u/s
341/ 34 | PC.
In this case subject threatened Sri Krishana
Bal | av Sahay, ~Ceneral Secretary, Colliery Shram k
Sangh, Sijua, to do away with his life if he takes
out ~any procession or’ oppose him
It i's “the case of the detenu that the order of
detenti on was —nade on one incident relating to exchange of
fire between two rival —~groups. A crimnal case had been
registered in relation to the said incident pursuant to
which the petitioner was already in custody. The order of
detention though dated 2nd January, 1986 was served on or
about 11th January, 1986. It is the case of the
appel | ant/petitioner that the detenu was not served with al
the docunents referred to and/or relied on. The detenu was
served with order of approval of the said order of detention
by the Governnment of  Bihar. The petitioner/appellant made
representation on 22nd January, 1986 and the petitioner/
appel l ant was inforned that the said  representation was
rejected. Thereafter the petitioner’ s appellant’s matter was
referred to the Advisory Board. ~The petitioner/appell ant
states that he desired that he should be heard in person by
the Advisory Board. The petitioner/appellant submts that he
was produced before the Advisory Board but he was not given
any hearing. By letter dated 22nd February, 1986 the
petitioner/appellant was inforned that the Advisory Board
had confirmed the order of detention. The petitioner/
appel l ant thereafter filed a wit petition in the H gh Court
of Patna which was dism ssed without any speaking order
The grounds of challenge are all stated in the wit
petition as well as special |eave petition. The petitioner/
appel l ant was in detention when the petitioner/appellant was
served with the order of detention. There were crimna
cases against the petitioner. There was a murder case in
respect of Crinme No. 331 of 1985. In the said case
investigation was in progress and the defence of the
petitioner in the nurder case was that he was falsely
inmplicated and was not at all concerned with the mnurder
When the order was passed, the petitioner had not
surrendered but when the order was served, the petitioner
had already surrendered in respect of the crimnal charge
against him At the relevant tinme the petitioner was
undertrial in the said crimnal case.
910
It is the contention of the petitioner/appellant that
the order of preventive detention could only be justified
against a person in detention if the detaining authority was
satisfied that his release fromdetention was inmrnent and
the order of detention was necessary for putting himback in
jail. The service of order of detention on the petitioner
while he was in jail was futile and usel ess since such an
order had no application under section 3(2) of the Act.
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In the affidavit of the District WMgistrate, the
detaining authority, it has been stated that the activities

of the petitioner’s brother and the petitioner have
di sturbed the normal tenmpo of life in Katras and Jogta
Police Stations in Dhanbad area. The series of offences
agai nst the detenu and the manner of their perpetuation
whi ch have been noted before, indicate a cal cul ated nove to
create panic and fear in the mnd of the people. It further
appears fromthe affidavit f f the District Magistrate filed
before the H gh Court of Patna that the petitioner was
absconding from the very day of the issuance of the
detention order. There is a statement in the order as
follows-D "Subject is already in jail. He is likely to be
enl arged on bail. Hence detention order served in jail."
According to the District Magistrate when police
pressure to apprehend hi mbecane heavy, the detenu opted to
surrender before the Sub-Divisional Judicial Mgistrate on
10th January, 1986 in substantive case to frustrate the
service of the detention order. It has been further stated
that the " service of the detention order had been properly
made. Grounds ~were all indicated. Al the documents which
fornmed the basis of detention were supplied to the detenu
H s representation, was duly considered and rejected. The

grounds stated that there was - indiscrimnate firing on
24t h Decenber, 1985 on Katras Coal Dunp and the petitioner
started indiscrimnate firing to kill Birendra Pratap Singh

arival of his calendestine business of coal to establish
the crinminal superiority in full view of the shopkeepers,
custoners and passers by of the area. The acts alleged
created a terror and. not only law and order problem but
probl em of public order. 1n-those circunstances it appears
that the grounds for formng the satisfaction for the need
for the detention were there, and there was rational nexus
between the object of the order as contenpl ated by the Act
and the materials on record. The principles applicable in
these types of preventive detention cases have been
di scussed in the decisions of Suraj Pal Sahu v. State of
Maharasthra & Os., WP. (crl) No. 2 96/86 with 'SLP (crl)
No. 1265/86 dt. 25.9.86 and Raj Kumar Singh v. The State of
Bihar & Os. Gl A 353/86 wth WP. (crl) 27/86 dt.
26.9.86. Judged on the basis of
911
the said principles there is no ground for interference wth
the order of detention as passed. It, however, appears that
after the order of detention was passed ~and before the
actual service of the order of detention, the petitioner was
taken into custody. From the affidavit of the District
Magi strate it does not appear that either the prospect of
i medi ate release of the detenu or other factors which can
justify the detention of a person in detention were properly
considered in the light of the principles noted in the
af oresaid decision and especially in the decisions, in
Ranmeshwar Shaw v. District Mgistrate, Burdwan & Anr.
[1964] 4 SCR 921 and Ranmesh Yadav v. District Magistrate
Etah and others, [1985] 4 SCC 232 though there was a
statenment to the effect that the petitioner was in jail and
was likely to be enlarged on bail. But on what consideration
that opinion was expressed is not indicated especially in
view of the fact that the detenu was detained in a mnurder
charge in the background of the facts mentioned before. Hs
application for bail could have been opposed on cogent
material s before the Court of Justice.

In this case there were grounds for the passing of the
detention order but after that the detenu has surrendered
for whatever reasons, therefore the order of detention
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though justified when it was passed but at the tine of the
service of the order there was no proper consideration of
the fact that the detenu was in custody of that there was
any real danger of his release. Nor does it appear that
before the service there was consideration of this aspect
properly. In the facts and circunstances of this case,
therefore, the continued detention of the detenu under the
Act is not justified.

It is well settled in our Constitutional franework that
the power of directing preventive detention given to the
appropriate authorities nust be exercised in exceptiona
cases as contenplated by the various provisions of the
different statutes dealing with preventive detention and
shoul d be used with great deal of circunmspection. There nust
be awareness of the facts necessitating preventive custody
of a person for social defence. If a nman is in custody and
there is no imminent possibility of his being rel eased, the
power of preventive detention should not be exercised. In
the instant case when the actual  order of detention was
served upon- the detenu, the detenu was in jail. There is no
indication that this factor or the  question that the said
det enu i ght be rel eased or that there was such a
possibility of his release, was taken into consideration by
the detaining authority properly and seriously before the
service of the order. A bald statenment is nerely an ipso
di xi t
912
of the officer. If there were cogent nmaterials for thinking
that the detenu might be released then these  should have
been nade apparent. Eternal vigilance on the part of the
authority charged w th both law and order and public order
is the price which the denbcracy in this country extracts
from the public officials in order to protect the
fundanental freedoms of our «citizens. I'n the affidavits on
behal f  of the detaining authority though there are
indications that transfer of the detenu fromone prison to
anot her was considered but the need to serve the detention
order while he was in custody was not properly considered by
the detaining authority in the light of the relevant
factors. At least the records of the case do not .indicate
that. If that is the position, then however disreputable the
ant ecedents of a per son m ght have been wi t-hout
consideration of all the aforesaid relevant factors, the
detenu could not have been put into preventive custody.
Therefore, though the order of preventive detention when it
was passed was not invalid and on rel evant considerations,
the service of the order was not on proper consideration

It may be nentioned that in the petitionit is nowhere
stated that the detenu has since been released or that the
prospect of his inmnent release was properly and wth
seriousness considered by the detaining authority.

The order of detention, therefore, is set aside. The
wit petition and the appeal are allowed to the extent

i ndi cated above. This, how ever, wll not affect detenu's
detention under the crimnal cases. If, however, the detenu
is released on bail in the aforesaid crimnal cases, the

matter of service of the detention order under the Act on
the aforesaid materials may be reconsidered by the
appropriate authority in accordance wth the law. There is
no statement in the petition that the detenu is on bail

There will, therefore, be no orders for release of the
det enu.
M L. A Petition and Appeal all owed.
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