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The assessees are engaged in the manufacture of
not or vehi cl e chassi's and spare parts. The assessees
clainmed certain set off in respect of sales tax payable by
themfor the period fromi1st April 1982 to 31st March 1983
i nvoki ng the benefit avail abl e under rules 41D and 41E
franmed under the Bonbay Sal es Tax Act, 1959 [for short
"the Act’]. The set off clained by the assessees was in
terns of Rule 41D and 41E read with Rule 44D franmed under
Section 42 of the Act which enablesa draw back, set-off or
refund of the whole or any part of the tax in such
ci rcunst ances and subject to such conditions as may be
specified in respect of tax paid or levied or leviable in
respect of any earlier sale or purchase of goods under the
Act or any earlier law to be granted to the purchasing
deal er. Rule 41D enabl es draw back, set-off or refund of tax
paid by the manufacturers in respect of certain purchases
nade by claimant dealer. 1t lays down that in assessingthe
tax payable in respect of any period by a registered deal er
who manuf actures taxabl e goods for sale or export, the

Conmi ssi oner shall, in respect of purchases made by such
deal er on or after the notified day of any goods specified in
Part Il of Schedule C and used by himwithin the State in the

manuf acture of taxable goods for sale or in the packing of
goods manufactured, grant hima draw back, set-off “or, as
the case may be, a refund of the aggregate of the suns
determ ned in accordance with Rule 44D. The concept of
export is defined to include dispatches made by the cl ai nant
to his own place of business or to his agent outside the State
where the clai mant deal er produces certificate in Form 31C

i ssued declaring that the goods would in fact be sold by him
or would be used by himin the manufacture of goods which
woul d in fact be sold by himand that he, his manager or, as
the case may be, his agent is registered under the Centra
Sal es Tax Act in respect of that place of business. The
aggregate of the sumreferred to in sub-rule (1) shall be
reduced by 5 per cent of the purchase price representing the
sums in respect of the goods which are dispatched in the
manner referred to in clause (iii) of sub-rule (2), provided
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that the aggregate of such sumshall be reduced by certain
percentage of such purchase price. Rule 41E provides that in
assessing the anount of tax payable in respect of any period
by a registered deal er the Comm ssioner shall in respect of
the purchases made by the clai mant deal er on or after the
notified day of goods specified in any entry of Schedule B
whi ch were used by himin the manufacture of goods

specified in the sane entry of Schedule B for sale or export,
grant hima draw back, set off or, as the case may be, a
refund of the aggregate of the sums determined in

accordance with the provisions of Rule 44D.

By Section 26 of the Maharashtra Sal es Tax Laws

[ Levy, Anendrment and Repeal] Act, 1989 during the period
fromlst July 1981 to 31st March, 1984 Rule 41-E as it

exi sted before 1.4.1984 was deened to have been re-

enacted in the sanme formas it then existed but with certain
nmodi fi cations. The amended version of Rule 41E by the

1989 Act reads as follows :

"41E. Draw- back, set-off etc. of tax paid by a
manuf acture of goods specified in Schedule B. \026 In
assessing the anount of tax payable in respect of
any period of any registered dealer [hereinafter in
this Rule referred/'to as the ’'clainant dealer’] the
Conmi ssi oner shall, in respect of the purchases
nmade by the claimant deal er on or after the
notified day, of goods specified in any entry of
Schedul e B whi ch were used by himin the

manuf acture of goods [ not being waste goods

or scrap goods or by products] specified in the
sane entry of Schedule B, for sale or export,

grant hima draw back, set off or, as the case may
be, a refund of the aggregate of the suns

determ ned in accordance wi th the provisions of
Rul e 44D. "

Section 27 of the said amendment Act of 1989 further
amended the Rule 41E as follows :-
"27. Anmendnent of Rul e 41E of Bonbay
Sal es Tax Rules, 1959- "In the existing rule
41E of the Bonbay Sal es Tax Rul es, 1959,
during the period comencing from 1st April
1984, and endi ng on 31st March, 1988, after
the words "manufacture of goods" the
brackets and words "(not bei ng waste goods
or scrap goods or by-products)” shall be
deened to have been inserted."

Section 30 of the Act (IX of 1989) also enacted a
val idating provision. The effect of the amendment is that
facility of draw back, set-off etc., of tax paid by a
manuf act urer of goods specified in Schedul e-B is not
applicabl e to manufacture of goods out of waste, scrap
goods or products for the period between 1.7.1981 to
31.3.1988 by virtue of Sections 26 and 27 of the said
Amendnent Act of 1989.

By the Bonbay Sal es Tax (Anendrment) Rul es, 1992
Rul e 41-E was anended as follows : -

(a) "for the words, brackets, figures and letter
"fromone Goup to another of the G oups
specified in clause (xviii-a) of rule 3", the

words, figure and letter "specified in entry 6
of Schedul e B" shall be substituted;
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(b) in the second proviso, for the words,
figures and letter "on the basis of the sale
prices of such manufactured goods and shal

be allowed only to the extent that it pertains
to the manufactured goods specified in entry
6 of Schedule B", the words, figures and
letters "on the basis of the purchase price of
goods specified in entry 6 of Schedule B

used in the process of nmanufacture and shal

be allowed only to the extent to which it
pertains to the manufactured goods specified
inentry 6 to Schedul e B and where such
purchase prices are not ascertainable, the
apportionnent shall be on the basis of the
sal e prices of such manufactured goods and
shall be allowed only to the extent that it
pertains to the manufactured goods specified
in entry 6 of Schedule B" shall be
substituted."

On incorporation of this amendnent, the said Rule
reads as follows:

"I'n assessing the amount of tax payable in
respect of any period by a registered deal er
(hereinafter in this rule referred toas "the
cl ai mant deal er") the Conmm ssioner shall, in
respect of the purchases made by the

claimant dealer on or after 1st April 1984, of
goods specified in Entry 6 of Schedule B

for sale of export, grant hima draw back, set
off, or as the case may be, refund, of the
aggregate of the suns determined in

accordance with the provisions of Rule 44 D

Provi ded that, no draw back set off, or
as the case may be, refund shall be granted
under this rule where the goods
manuf actured by the clai mant deal er have
been sold by himin the state in respect of
whi ch sal e the clai mant deal er has been
al | owed deduction under clause (i), (ii), or (ii)
of sub-section (1) or sub-section (2) of
Section 7.

Provi ded further that where the process
of manufacturing results in the production of
goods specified results in the production of
goods specified in Entry 6 of Schedule B as
wel | as goods other than those specified in
entry 6 of schedule B, then such draw back
set-off or as the case may be, the refund
shal | be apportioned as between goods
specified in Entry 6 of Schedul e B and goods
ot her than those specified in Entry 6 of
Schedul e B on the basis of sale price of such
manuf act ured goods and shall be all owed
only to the extent that it pertains to the
manuf act ured goods specified in Entry 6 of
Schedul e B

Provi ded further that where the process
of manufacturing results in the production of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

goods specified in Entry 6 of Schedule B as
wel | as goods other than those specified in
entry 6 of Schedule B, then such draw back
set-off or as the case may be, the refund
shal | be apportioned as between goods
specified in Entry 6 of Schedul e B and goods
other than those specified in Entry 6 of
Schedul e B on the basis of purchase price

of goods specified in Entry 6 of Schedul e

B used in the process of manufacture

and shall be allowed only to the extent to
which it pertains to the manufactured goods
specified in Entry 6 of Schedule B and

where such price are not ascertai nabl e,

t he apportionnent shall be on the basis

of sale price of such manufactured

goods and shall be-allowed only to the
extent that it pertains to the

manuf act ured goods specified inthe

Entry 6 of the Schedule B

Expl anation:- for the purpose of this Rule,
the explanation "export" neans a sale in the
course of inter-state trade or conmerce or in
the course of export of the goods out of
territory of India, where such sal e occasions
noverment of the goods fromthe State.”

These amendnents had the effect of renoving

excl usi onary cl ause of goods manufactured out of waste or
scrap goods or products thereby restoring the position as it
stood prior to 1981. Sone anmendnents have been effected

to this Rule on 19.11.2001 but the sane have no bearing on
the present case.

The validity of the amendnent nade to Rule 41-D and

41-E of the Bonbay Sal es Tax Rules retrospectively by

Section 26 of the Armendnent Act X of 1989 was chal'l enged
before the Hi gh Court. The Hi gh Court upheld the validity

of the sanme and the wit petitions were partly allowed. In
the wit petitions, several other contentions were al so raised
and the sane were rejected or upheld by the Hgh Court but

has no relevance to the present cases.

In these appeals, the contentions put forth before us
are two-fold:

1. the constitutional validity of retrospective amendnent
of Rule 41-E;

2. the scope of set off under Rule 41D before transfer of
stock to regional sales office at Silvassa located in the
Union Territory of Dadra & Nagar Haveli

Rule 41-E was introduced in the Rules with effect from
1.7.1981 providing for set off of tax paid on purchases
falling under Schedule B used in the nmanufacture of goods
also falling under Schedule B. The Rule did not provide for
any apportionment or any other nethod when goods

purchased fall under Schedul e B but goods manufactured
woul d fall under Schedule B in part and another part in any
ot her Schedule. The said Rule 41-E was anmended in 1984
restricting its scope but had no inpact upon the appell ant.
On 3.5.1988, Rule 41-E was amended with effect from
1.4.1984 providing for proportionate set off in proportion to
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sal e price of nmanufactured goods falling under Schedule B
and those falling in any other Schedul e where the process of
manuf acturing resulted in the manufacture of goods falling
under Schedule B partly and any other Schedule partly. By
an anendment made on 31.3.1989, the benefit of Rule 41-E

was al t oget her denied for the period 1.7.1981 to 31.3.1988.
By further amendment nmade in 1992, Rule 41-E provided
proportionate set off as was earlier in force except for the
period 1.4.1984 to 31.3.1988.

So far as the constitutional validity is concerned, it is
submitted that the appellant procured steel in primary form
covered by Entry B-6 for use in manufacture and the
appel l ant’ s manufacturing process resulted mainly in the
producti on of vehicles or parts thereof and to sone extent,
iron and steel scrap-in the formof off-cuts, end pieces,
turning and boring scrap etc. 1n the sales tax returns filed
by the appellant, set off of Rs. 38.64 |akhs was clainmed in
terns of Rule 41E for the quantumof iron and stee

pur chased whi ch was converted into iron and steel scrap as
the iron and steel scrap is also covered by Entry B-6 which
they were eligible for set off. Rule 41-E was anended and
benefit was restricted only to Entry B-6 in 1984 and in the
assessment order passed for 1982-83, set off under Rule
41-E was allowed by the quantumrestricted to tax collected
on sale of iron and steel scrap. Conputation of this anount
was disputed in the wit petition filed before the H gh Court.
The Tribunal in the nmeanwhil e rendered a decision and held
that rule 41E did not provide for apportionnment of set off
where t he manufactured goods were partially covered under
Schedule "B and partially under any other Schedule and in
such a case the manufacturer would be entitled to claimset
of tax paid on entire purchases falling under Schedule B
Thereafter the Maharashtra Act | X of 1989 was enacted and
by cl auses 26 and 27, the benefit of Rule 41E set off was
deni ed al t oget her where the manufactured goods falling

under Schedule B are in the nature of waste goods/scrap
goods/ by products for the period 1.7.1981 to 31.3.1988.

The constitutional validity of the amendnent was

chal | enged before the Hi gh Court on the basis that the
withdrawal with retrospective effect of any relief granted by
a valid statutory provision to an assessee stands on a
footing entirely different fromthat which nmay necessitate
the passing of a validating Act seeking to validate any
statutory provision declared unconstitutional or to make the
law clear. VWhile the |egislature nmakes an anendnent
val i dating any provision, which mght have been found to be
defective, the legislature seeks to enforce its intention which
was al ready there by renoving the defect or |acuna.

However, wi thdrawal or nodification with retrospective

effect of the relief properly granted by the statute to an
assessee which the assessee has lawfully enjoyed or is
entitled to enjoy as his vested statutory right, depriving the
assessee of the vested statutory right has the effect of
imposing a levy with retrospective effect for the years for
whi ch there was no such | evy and cannot, unless there be
strong and exceptional circunstances justifying such

wi t hdrawal or nodification cannot be held to be reasonable

or rational.

The | earned counsel for the appellant placed reliance on

the decision of this Court in Rai Rankrishna & Ors. vs.
State of Bihar, 1964 (1) SCC 897, wherein at para 17 it

was observed by this Court that it is conceivable that cases
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may arise in which the retrospective operation of a taxing or
other statute may introduce such an el enment of

unr easonabl eness that the restrictions inposed by it may be
open to serious challenge as unconstitutional. The |earned
counsel contends that if the retrospective operation covers a
long period like ten years [eight years in the present case] it
should be held to inpose a restriction which is prinma facie

unr easonabl e and as such nmust be struck down as being
unconstitutional. CQur attention was also drawn to the
Statutes and Statutory Construction by Sutherland to the

effect that "Tax Statutes" may be retrospective if the
legislature clearly so intends. |If the retrospective feature of
alawis arbitrary and burdensone the statute cannot be

sustai ned. The reasonabl eness of each retroactive tax

statute will depend on the circunstances of each case. |In
general , income taxes are valid although retroactive, if they
af fect prior but recent transaction. This Court, in fact,

noti ced that retrospective operation of a taxing or other
statute may introduce such an el enent of unreasonabl eness

that the restrictions inmposed by it may be open to serious
chal | enge-as unconstitutional. Therefore, it is subnitted that
particul arly when subsequently the same rule in the sane

form has been reintroduced del eting the amendnent nade

by repealing of the provisions which have been introduced, it
is submitted that there is no material forthcom ng to show

as to why a special treatnent has to be given only for that
peri od of eight years to which we have adverted to.

The | earned counsel for the State of Mbharashtra,

except to make avail able the anendments of the enactnent

and Rules, was not able to neet the argunents advanced on
behal f of the appellant. W specifically and repeatedly

asked himas to why the denial of benefit of Rule 41-E as
amended was confined only to the period between 1.7.1981

and 31.3.1988 but he had no answer at all

It is no doubt true that the |egislature has the powers

to nake | aws retrospectively including tax | aws. Levies can

be i mposed or withdrawn but if a particular levy is sought to
be i mposed only for a particular period and not prior or
subsequently it is open to debate whether the statute passes
the test of reasonableness at all. |In the present case, the

Hi gh Court sustained the enactnent by adverting to Rai

Rankri shna’ s case when the benefit of the rule had been
withdrawn for a specific period. The |earned counsel for the
State contended that the anendnents had been made to

overcome certain defects arising on account of the decision

of the tribunal in regard to the nodalities of working out the
relief. But, the inpugned anendnent brought about by

Section 26 is not for that purpose. Assuming that it was

the legislative policy not to grant set off in respect of waste
or scrap material generated, it becones difficult to
appreciate the stand of the State in the |ight of the fact that
the original Rule continued to be in operation (with certain
nodi fications) subsequent to 1.4.1988. The reason for

wi t hdrawal of the benefit retrospectively for a limted period
is not forthcom ng. It is no doubt true that the State has
enormous powers in the matter of legislation and in enacting
fiscal laws. Geat leverage is allowed in the natter of
taxation | aws because several fiscal adjustments have to be
made by the Governnent dependi ng upon the needs of the

Revenue and the econonic circunstances prevailing in the

State. Even so an action taken by the State cannot be so
irrational and so arbitrary so as to introduce one set of rules
for one period and another set of rules for another period by
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anmending the laws in such a nanner as to withdraw the
benefit that had been given earlier resulting in higher
burdens so far as the assessee is concerned wi thout any
reason. Retrospective withdrawal of the benefit of set-off
only for a particular period should be justified on sone
tangi bl e and rational ground, when chall enged on the

ground of unconstitutionality. Unfortunately, the State
could not succeed in doing so. The view of the H gh Court
that the inmpugned anendrment of Rule 41-E was of
clarificatory nature to renpove the doubts in interpretation
cannot be uphel d. In fact, the Hi gh Court did not el aborate
as to how the inpugned legislation is nerely clarificatory.
In that view of the matter, although we recogni se the fact
that the State has enornmous powers in the natter of

| egi sl ati on both prospectively and retrospectively and can
evolve its own policy, we do not think that in the present
cases any material ‘has been placed before the Court as to
why the amendnents were confined only to a period of eight
years and not either before or subsequently and, therefore,
we are of the view that the inpugned provision, nanely,
Section 26 deserves to be quashed by striking down the
words "not being waste goods or scrap goods or by

products" occurring in the said Section 26 of the
Maharashtra Act |1 X of 1989 and the authorities concerned
shal | rework assessnents as if that | aw had not been passed
and give appropriate benefits according to llawto the parties
concer ned.

Anot her contention has been advanced with regard to

the requirenment under Rule 41-D that the assessee

concerned has to register in the place to whichthe goods
are 'exported under the Central Sales Tax Act and such
requi renent is inpossible of performance because the

Central Sales Tax Act was not extended to Silvassa, Dadra &
Nagar Haveli, where the assessee”s branch office is |ocated.
I nasmuch as what is clained by the appellant is one in the
nature of benefit under taxation llaw, all conditions thereto
nust be conplied with. One of the conditions inposed
therein is that he should have registered under the Centra
Sal es Tax Act at the appropriate place to claimthe benefit

clainmed thereunder. It is not necessary for the appellant-to
carry his business in a place where the Central Sales Tax Act
is not extended. It is open to the appellant to carry on his

busi ness el sewhere and claimthe benefit in a place where
the Central Sales Tax Act is applicable. He cannot put forth
a ground that what is inpossible of performance cannot be
done by himand, therefore, that condition arising under the
rel evant provision should be ignored. W do not!think there

is any justification to do so. This contention stands rejected.

The appeal is allowed accordingly.

SPECI AL LEAVE PETITION (C) No. 5260/1999

Leave granted.

Foll owi ng the judgnment in G vil Appeal No. 1153 of
1998 (Tata Mdtor Ltd. Vs. State of Maharashtra & Os.)
just now delivered, this appeal is allowed in ternms of that
j udgrent . The assessnment for the relevant year shall be
redone in the light of the judgnent.
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