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S.B. Sinha, J.

1. Leave Granted.
2. Inter se seniority anpngst the deputationists is in question in this
appeal which arises out of a judgnent and order dated 13.9.2006 passed by a
Di vi sion Bench of the Hi gh Court of Del hi whereby and whereunder the wit
petition filed by the appellant herein assailing the order of the Tribunal dated
18.9.2003 allowi ng the original application filed by Visheshwar Daya
Sharma was dismssed. = Wth a viewto appreciate the fact of the matter
i nvol ved herein, we may notice the particulars of the requisite service
records anongst others of the Appellant vis-‘-vis Respondent No.2 herein
\023Seniority List

Date of pronmotion as A S. |

1. I nder Pal Singh 01. 01. 1987
2. Mat hura Prasad 08. 02. 1988
3. Vi shveshwar Dayal Sharma 03. 06. 1988 ( Respondent)
4, Kartar Singh 29. 06. 1988
5. Ramesh Chander 28. 08. 1989
6. Tara Prasad 28. 08,1989
7. Attar Singh Kaushik 08. 02.1990 (Appel I ant)
8. Jogi nder Si ngh 30.01. 1991\ 024
3 I ndi sput ably, Appellant was appointed as a Constable. He was

pronmoted in the year 1980; whereas the respondent was appoi nted as a Head
Const abl e on or about 28.4.1982. They both were pronoted to the post of
Assi stant Sub-1nspector, the respondent on 3.6.1988 and the appel | ant on
3.2.1990. Both of themwere deputed to the Vigilance Department of the
Transport Authority, National Capital Territory of Delhi on 12.8.1991

4, It is not in dispute that both groups of enpl oyees were absorbed
permanently in the Vigilance Departnment of the Transport Authority.
Seniority of the deputationists upon absorption in‘the said departnment (s
governed by clause 3.1 of Establishnent and Administration Rules (see
Swany\ 022s Manual ). | ndi sputably, Respondent was deputed prior to the
appel | ant herein, although he was absorbed in the Departnent, a nonth prior
to him

5. The High Court while determning the disputes exam ned the record
of the Departnment. It noticed that in doing so, the relevant Rules,
particularly Rule 10.2(ii), in terns whereof Adninistrative Mnistry is
required to certify that there was no other deputationist in position appointed

earlier to the officer proposed for absorption, was not carried out. In termns
of the said Rules, the borrow ng departnment was further required to certify
that if there had been any such person and he had not been willing to be

consi dered for appoi ntnent on absorption basis. Keeping in viewthe
af orenmenti oned provision as also Cause 3.4.1 of the seniority of the
absorbees as contained in Establishnent and Adnministration Rul es
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(Swany\ 022s Manual ), the Hi gh Court opined that seniority of the parties
hereto shoul d be determined on the basis of their respective seniority in the
equi val ent grade in the parent departnment which is the feeder grade being

the post of Assistant Sub Inspector of Police.

6. M. Nagendra Rai, |earned senior counsel appearing on behalf of the
appel l ant, in support of the appeal, inte ralia, would submt:

(1) Third respondent being belonging to mnisterial cadre was not eligible
for appointnent in the Vigilance Departnent under the Rul es;

(2) The inter se seniority between the parties having been determ ned by

the authorities as far back as on 28.5.1993, the original application
filed by the respondent was barred by linitation; and

(3) Respondent No.3 coul d not have continued to remain on deputation
despite his repatriation as directed by the order dated 16.12. 1991
(4) In the light of the decision of this Court in Sub-Inspector Rooplal &

Anr. v. Lt. CGovernor Through Chief Secretary, Delhi & Os. [(2000) 1

SCC 644], operates in the field, inmpugned judgnent cannot be

sust ai ned.

7. M. P.P. Khurana, |earned counsel appearing on behalf of the
respondent, on the other hand, contended

1. Respondent No. 3 i ndi sputably was senior to the Appellant as the entry
poi nt of the Appellant and the other respondents was different;

2. wher eas the Appellant entered in the services as a Cbnstable of the
Transport Departnment, Respondent No.3 entered in the services as a

Head Constabl e and, /i ndi sputably, he was pronpted to the post of

Assi stant Sub | nspector earlier than the appellant and, thus, for al

i ntent and purport he was senior; and

3. Even Respondent No.3 was deputed to the Transport Departnent prior
to the Appellant, the sane was of no consequence for the purpose of

determ ning inter se seniority.

8. It has not been disputed before us that all the enpl oyees concerned
who were parties to the original application before the Tribunal as also the
wit petition before the H gh Court were working as Assistant Sub |nspector
of Police in the parent departnent. It does not appear that any eligibility
criteria had been laid down for the purpose of absorption by the State in its
Transport Departnment. There is noreover nothing on record to show that

the enpl oyees working in the Executive cadre al one were entitled to be
absorbed in the Transport Departnent. Fromthe Rules, as noticed

herei nbefore, it appears that the only condition | aid down for deputation was
that enpl oyees concerned should be working in the cadre of Assistant Sub

| nspector of Police.

9. It may be true that Respondent No.3 was directed to be repatriated to
his parent Department but for one reason or the other the sane has not been
given effect to. The said order of repatriation admttedly was not

i npl enented. Appellant, in our opinion, at this juncture, cannot, therefore,
be permitted to question the very absorption of respondent No.3 on the
deput ed post on that ground or otherwi se. Furthernore, the said question
viz. continuity of respondent No.3 by the Transport Department was not

even raised before the Tribunal or before the H gh Court and, thus, he cannot
be pernmitted to do so before us.

10. The office order dated 28.5.1993 which is inthe following terns :

\ 0231 n pursuance of the issue of No Cbjection by the

Dy. Commr. Police Q1) Delhi, vide letter

No. 21610/ CB- VI dated 20.5.93 and willingness

given by the Asstt. Sub Inspectors to their

absorption in the Transport Deptt. Govt. of NCT of

Del hi, the follow ng Asstt. Sub-Ilnspectors are

her eby absorbed as Sub-Inspectors (Enf.) in the

pay scal e of Rs.1200-1800 with i medi ate effect.

Since all the officials are absorbed in the Transport

Department fromthe days of the issue of the order

their inter se seniority will be on the date

nentioned agai nst their nanes :-

S. No. Nanmes of the official Dat e of Appoi nt nent

1. Sh. Mat hura Prasad 17.3.1969

2. Sh. Kartar Singh 23.9. 1969
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3. Sh. Ranmesh Chander 29.6.1974

4, Sh. Tara Prasad 29.6.1974

5. Sh. Inder Pal Singh 1.9.1978

6. Sh. Jogi nder Si ngh 2.6.1980
7. Sh. V.D. Sharmm 28.4.1982

The above mentioned Sub-Inspectors (Enf.)
have, however, option to revert back to their parent
office within two years fromthe date of their
absorption in the Transport Deptt., Govt. of NCT
of Del hi.\024

11. It appears that only for the purpose of classification, they were
nmentioned as being belonging to Mnisterial or Executive cadre but the
qualifications laid down in the Recruitnment Rules for the post of Assistant
Sub I nspector on deputation were as under

Recruitment Rules for the post of Asst. Sub-Inspector, Sub-Inspector & |Inspector

S.

No.

Name of the

Post

No. of

Post s

Cl assification

Scal e of

t he Post

Whet her sel ection

post or non-

sel ection post

Age limt for

di rect

recruitnent

Educati onal and ot her
qualification required for direct
recruitnent

2.

Sub- | nspect or

17

Group \021Q 022 non
Gazetted

Non-M ni steri a

1200- 1300

Non- sel ecti on

25-30 years

1. Graduation fromthe
recogni zed University

2. Suf ficient know edge of
Mot or Vehicl e Law

3. 3 yrs. (illegible) of all typed
of vehicle

VWet her age &

Educati ona

Qualifications

prescribed for direct
recruits will apply in

the case of

Pr onot ees

Peri od of Met hod of rectt. In case of rectt by if a DCP Circunst ance
s in which

pronoti on Whet her by direct pronoti on/ cat egori es/ exists, DPC\022s is to be co
ssujted

if any rectt. or by position transfer (illegible) what is in making rectt.

or by deputation/transfer from whi ch promotion/ conposition
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and percentage of the deput ati on/transfer
vacancies to be filled to be nade.
by various notices

N. A 2 Yrs. 33-1/3 pronotion failing (illegible) G oup \021C 022 N. A

whi ch by transfer on Asstt. Sub-Inspector of D.C. P

deputation failing both by direct Enf. Branch of the Dte
rectt, of transport with 5 yrs
66-2/33 by transfer on Transfer of deputation:
deputation failing which by Persons hol di ng the post of ASI
direct rectt. In Del hi Policel/ CRPF/ RPF

and havi ng educati ona

and other qualifications

prescribed for direct recruits.

12. Rel evant portion of the circular letter dated 10.5.1991 on the basis
wher eof "the parties hereto, anobngst others, volunteered for being deputed in

the Transport Departnents reads as under

\ 023The servi ce of Assistant Sub |nspector are
required to fill up the post of Sub-Inspector in
Transport Authority on deputation basis in the pay
scal e of Rs.1200-1800 and having the foll ow ng

qual i fication/experience are eligible for the above

posts: -

1) Graduate fromrecogni zed University.

2) Suf fici ent. know edge on Mdtor Vehicle

Law.

3) 3 years driving experiences of all types of
vehi cl e.

2. Vol unt eers anongst ASI havi ng above

qual i fication/experience may pl ease be call ed and
nanes of willing officers nay please be sent to this

Hdqrs. on the enclosed pro forma by 20.5.91
positively. The officers so recommended for
deput ati on under no circunstances may be
permtted to withdraw their nomination either
before or after the selection.\024

13. Clauses 3.1 and 3.4.1 of the Rules relating to seniority of the
absor bees from Swamy\ 022s Manual on Establishment -and Admi ni stration read
as under :
\023Seni ority of Absorbees
3.1 The rel ative seniority of persons appointed
by absorption to a Central service fromthe
Subordi nate O ficers of the Central Government or
ot her departnents of the Central or a State
CGovernment shall be determ ned in accordance
with the order of their selection for such absorption
3.4.1 In the case of a person who is initially taken
on deputation and absorbed later (i.e., where the
rel evant Recruitnment Rul es provide for
\ 023deput ati on/ absor pti on\024), his seniority in the grade
in which he is absorbed will normally be counted
fromthe date of absorption. |If he has, however,
been hol ding already (on the date of absorption)
the sane or equival ent grade on regular basis in his
parent departnent, such regular service in the
grade shall also be taken into account in fixing his
seniority, subject to the condition that he will be
given seniority from\026

- the date he has been hol ding the post on
deput ati on.
(or)

- the date from whi ch he has been appointed
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on a regular basis to the sane or equival ent grade
in his parent departnent, whichever is earlier.\024

14. The tentative seniority list was circulated only on 19.6.1998. Only
when the tentative seniority list was circul ated, the original application was
filed although the appellant was inpleaded as a party in the said origina
application at a later date. W nmay, furthernore, notice that the said
guestion is now whol |y acadenic as the seniority list was published only in
2002. The Tribunal, as also the H gh Court, having | aid down the principles
for determining seniority list on the basis whereof now a fresh seniority |ist
is to be published, the question of limtation |oses all significance.

15. A bare perusal of the said provisions would furthernmore clearly go to
show that the position of the enpl oyees concerned in the same or equival ent
cadre on regul ar basis in parent departnent is a relevant factor for
determining the inter se seniority. The date from which the enpl oyee had
been hol ding the post on deputation is another relevant factor. However, it
has al so been provided that date fromwhich he has been appoi nted on

regul ar  post to the sane or equivalent grade in his parent departnent,

whi chever 'is earlier would be considered for determning the inter se
seniority. ~The Rules have rightly been interpreted by the H gh Court

keeping in view its purport and tenor. The Rules are required to be

i nterpreted harnoniously so as to give effect to all the relevant provisions.
Makers of the Rules furthernmore must be presumed to have in mnd, while

| ayi ng down the sane, to give justice to all concerned. It is axiomatic that
those who were senior in the parent departnent in the equival ent post shoul d
continue to be senior in the deputed post unless there exists a statutory rule
to the contrary.

16. In Rooplal (supra) itself, whereupon M. Rai placed strong reliance,
this Court opined

\023Therefore, it is reasonable to expect that a

deput ati oni st when his service is sought to be

absorbed in the transferred departnent woul d

certainly have expected that his seniority-in the

parent departnent would be counted.” In such a

situation, it was really the duty of the respondents,

if at all the conditions stipulatedin the inpugned

Menor andum wer e applicable to such person, to

have made the conditions in the Menorandum

known to the deputationist before absorbing his

services, in all fairness, so that such a deputationist

woul d have had the option of accepting the

per manent absorption in Del hi Police or not.\024

17. The question as regards determ nation of inter se seniority has been
considered by this Court in Indu Shekhar Singh & Ors. V. State of UP. &
Os. [(2006) 8 SCC 129], relied upon by M. Rai, wherein it was stated :

\ 023The decisions referred to hereinbefore, therefore,

lay down a | aw that past services would only be

directed to be counted towards seniority in two

situations: (1) when there exists a rule directing

consi deration of seniority; and (2) where

recruitments are made from various sources, it

woul d be reasonable to frame a rule considering

the past services of the enpl oyees concerned.\024

The said case has no application in the instant case.
18. We, therefore, do not find any nerit in this appeal. It is disnissed
accordingly with costs. Counsel\022s fee assessed at Rs.25,000/- (Rupees
twenty five thousands only).




