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PETI TI ONER
RAJ KUVAR GUPTA

Vs.

RESPONDENT:
LT. GOVERNOR, DELH AND CRS

DATE OF JUDGVENT: 05/ 11/ 1996

BENCH
J.S. VERWVA, K RAMASVWAMY, S.P. BHARUCHA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
BHARUCHA. J.

On 16th  April, 11991, the first respondent passed the

following order, acting under the provisions of Section 34

of the Industrial Disputes Act, 1947 (hereinafter
to as "the said Act")
"Whereas it has been nmde to appear
to the Lt. CGovernor of the Union
Territory of Del hi t hat the
management  of Ms. Garden Silk
MIls Ltd. Bella MIIl  Conpound,
Qut si de Seharagate, Surat (ii) Ms.
Garden Silk MIlls Ltd., 4959-Kucha
Rehman, Chandni Chowk, Del hi-6 have
i ndul ged in unfair |abour practices
as enunerated in the Fifth Schedule
of the Industrial Disputes Act,
1947 and t her eby contravened
section 25-T of the aforesaid Act
which is an offence punishable
under section 25-D of the Act ibid.
2. Now, therefore, in exercise of
the powers conferred under section
34 of the said Act read wth the
Government of India, Mnistry of
Hone Affairs Notification
No. 2/ 2/ 61-Judl .1 dated the 24th
Mar ch 1961 and after havi ng
considered the matter carefully,
the Lt. Governor of the Union
Territory of Delhi, is pleased to
authorise Shri Raj Kumar Qupta,

Pat r on, Gar den Sil k MIls,
Karancthari  Sangh (Regd), 5239-
Ajmeri  Gate, Delhi to file a
conplaint in the Court of Conpetent
jurisdiction, agai nst the above
sai d est abl i shrment and t he

following of its Oficers, Wichis
puni shabl e under section 25-U of

referred
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the Industrial Disputes Act, 1947,
as anended up-to date

i)Sh. Praful A. Shah

Managi ng Director,Garden Silk MIls
Ltd.,Bella MII Compound, CQutside
Sehar agat e, Sur at .

ii)sh. S.J. Bhesania Wole-tine
Director, Garden Silk MIls Ltd.,

Bel | a M| Conpound, Qut si de
Sehar agat e, Sur at .

iii) Sh. . P. Si ngh Regi ona

Manager, Delhi Garden Silk MIlls
Ltd., 4959- kucha Rehman, Chandn

Chowk, Del hi-6."

The order was challenged by the enployer (the third
respondent) in a wit petition filled in the Hi gh Court of
Del hi . The writ ~petition was. allowed by the order under
appeal ,” whi ch reads thus:

"In view of our judgnent in CWP

No. ' 1715 of 1991 (Ms. Tobu

Enterprises Linmted and others vs.

The Lt. Gover nor, Del hi , and
ot hers) the impugned order is bad
in law and is  set aside. Ther e

will be no order as to costs. Rule

is made absolute.™”

This appeal by special leave is filled by the person to
whom t he aut hori sati on under Section 34 was given.

Section 34 reads thus:

"34. Cogni zance of offences.-(i) No

Court shall take cognizance of any

of fence puni shable under this Act

or of the abetnment of any such

of fences, save on conpl aint nade by

or under the authority of the

appropriate Governnent.

(2) No Court inferior to that of a

Met r opol i tan Magi strate or a

Judicial Magistrate of the first

class shall try any offence

puni shabl e under this Act."

In the case of Ms. Tobu Enterprises Linited, the only
guestion which arose for consideration was whether a private
person could be authorised under Section 34 to file a
conplaint for an offence under Section 25-U of the said Act.
[Section 25-U prescribes the penalty for committing an
unfair |abour practice. The Del hi High Court canme to the
conclusion that under the provisions of Section of Section
34, the appropriate Governnment could file the conplaint
itself or the conmplaint could be filed under its authority,
but there could not be two extrenes, that is either the
appropriate Government itself filed the conplaint  or it
could authorise any private party to do so. The conplaint
had to be filed either by the appropriate Governnent or its
functionaries. If the authority to file a conplaint was
given to a private person it was likely to be abused. There
woul d be no check on the conplainant to prosecute the
conplaint with due diligence. He would not be interested in
a fair trial and mght be actuated by personal vendetta
agai nst the accused, frustrating a fair and speedy trial
The appropriate Governnent had to have control over the
whol e of the prosecution.

The Delhi Hi gh Court found itself unable to agree with
the view taken to the contrary by a Full Bench of the
Karnataka H gh Court in S N Hada vs. The Binny Ltd Staff
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Association LAB. |.C 165 165. The identical question had
been rai sed before the Full Bench of the Karnataka High
Court and the Full Bench held that if the view was taken

that only the Government or its agent could file the
conplaint, then the provisions of Section 30 providing for

the filling of the conplaint by or on behalf of a trade
union or a business which was affected, would becone
r edundant . This could not have been the intention of the

Legi slature. Viewed fromany angle, the Full Bench found it
difficult to hold that under Section 34 a private body or a
person other than an agent of the Government could not be
aut horised by the Governnent to file a conplaint.

Section 30 reads thus:

" 30. Penal ty for di scl osi ng

confidenti al i nf.ormation. - Any

person who willfully discloses any

such information as is referred to

in section 21 in contravention of

the /provisions of that” section

shal'l ,on conplaint mde by or on

behal f  of the trade uni on or

I ndi vi dual business affected, be

puni shable with ~inprisonnent for a

termwhi ch may extend to six nonths

or with fine/which nmay extend to

one thousand rupees, or with both."

Learned counsel  for the appellant relied upon the
decision of the Full Bench of the Karnataka H gh Court and
submitted that there was no -justification for reading
Section 34 on a restricted manner, as had been done by the
Del hi H gh Court in the case of Ms. Tobu Enterprises Ltd.

Learned counsel for the enployer submitted that the
words "under the authority of the appropriate Government" in
Section 34 were only clarificatory and an anplification of
the provisions of Section 39.

Section 39 reads thus:

"39. Delegation of powers.- The
appropriate Governnent nay, by
notification in t he Oficia

Gazette, direct that any power
exerci sable by it under this Act or
rules made thereunder shall, in
relation to such matters and
subj ect to such conditions, if any,

as nmay be speci fied in t he
direction, be exercisable also.-

(a) VWher e t he appropriate
CGover nient is the Centra
Government, by such officer or
aut hority subor di nat e to t he

Central CGovernnment or by the State

CGovernment, or by such officer or

authority subordinate to the State

Covernment, as may be specified in

the notification; and

(b) Wer e t he appropriate

Covernment is a State Governnent by

such of ficer or aut hority

subordinate to the State Government

as nmay be speci fied in the

notification."

In | earned counsel’s subnmission, only a del egate of the
appropriate Government appointed under the provisions of
Section 39 could be authorised by the appropriate CGovernnent
to file a conplaint wunder Section 34. There was, in any
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event, an inplied limtation in Section 34 having regard to
the nature of a criminal prosecution and the general policy
that a prosecution could only be at the instance of the
Gover nnent . Learned counsel cited the judgnent of this
Court in Ishwar Singh Bagga and Ors. vs. State of Rajasthan

1987 (1) S.C. C. 101, upon which the Delhi H gh Court had
relied in the case of Ms. Tobu Enterprises Ltd.

I shwar Singh Bagga's case related to the provisions of
Section 129-A of the Mtor Vehicles Act, 1939, which dealt
with the power to detain vehicles used without certificate
of registration or permt. Section 129-A provided, "Any
police officer authorized in this behalf or other person
authorized in this behalf by the State Gover nirent
my.......... seize and detain the vehicle..... " It was
held by this Court that the expression "other person" in
Section 129-A had to be read ejusdem generis wth the
expression "any police office" which preceded it. The
expression could refer only to an officer of the Governnent
and not to an officer or enployee of a statutory corporation
or any other private person. ~ Having regard to the nature of
t he power conferred by Section 129-A, it could not have been
the intention of the Legislature to confer such power on
persons who were not officers of the Government. if had been
so intended, the provision would have so stated. Ordinarily,
whenever a statute enpowered the Governnment to appoint
persons to adninister any of the provisions of a statute the
persons who could be so appointed by the Government coul d
only be persons appointed in connection with the affairs of

the State. In other words, they would be enployee s or
officers of the Governnent who were directly subject to its
adm nistrative and disciplinary control. The  powers of

search seizure and detention of vehicles belonging to
private parties under Section 129-A and of launching
prosecutions in that regard were incidental to the sovereign
powers of the State and they could not ordinarily be
entrusted to private persons unless the statute concerned
nmade express provision in that behalf. It was a different
matter if a private person, on his own, filed a conplaint
before a Mgistrate and w sed to establish a crinina
char ge. In such a case the private person would not be
investigating in to the crine with the aid of the statutory
powers of search , seizure or detention

In our view, the judgment in Ishwar Singh Bagga's case
is clearly distinguishable. The provisions of Section 129-A
of the Modtor Vehicles Act deal with the power to seize and
detain vehicles. This is the police power of the state. It
was in the context of this power that it was held by this
Court that the "other person® would be exercising the
sovereign powers of the state and therefore, should be an
enpl oyee of the state. This view was reinforced by reading
the words "other person" ejusdemgeneris with the words "any
police officer" wused in the provision just earlier. This
Court noted that a private person could file the conplaint
but he would not be entitled to the powers of search
sei zure and detention conferred by Section 129-A It was,
therfore, the nature of the power conferred by Section 129-A
which led this Court to hold that "other person" in Section
129- A nmeant an enpl oyee of the Government.

Penalties under the said Act are prescribed for the

officers of illegal strikes and |ock-outs (Sections 26, 27
and 28), of breach of a settlenent or award (Section 29), of
di scl osing confidential information (Section 30) of closure

wi thout notice (Section 30A), and of altering conditions of
service pending proceedings (Section 31 read wth Section
33). These offences nost closely concern workmen, the
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representative trade unions and enpl oyers.

The provisions of Section of Section 34 require that no
Court shall take cognizance of any offence puni shabl e under
the said Act is of the abetment of such offence save on a
conplaint made by the appropriate Government or under the

authority of the appropriate Governnent. There is no
l[imtation therein inregard to the party to whom the
aut horisation may be given. It is the workman, the trade

union and the enployer who are nobst concerned w th offences
under the said Act and neither the terns of Section 34 nor
public policy require that they should be exclude from
maki ng such conpl ai nt s.

At the sanme time, the provisions of Section 34 are in
the nature of a limtation on the entitlenment of a worknman
or a trade union or an enployer to conplain of offences
under the said Act. They should not, in the public interest
be permitted to make frivol ous, vexatious or otherw se
patently untenable conplaints, and to this end Section 34
requires that ~ no conplaint shall be taken cognizance of
unless it is made with the authorisation of the appropriate
Gover nment..

The argurment that the words "or under the authority of"
in Section 34 (1) are” only clarificatory and an
anplification of the provisions of Section 34 nust be
rejected. Section 39 enpowers the appropriate Governnent to
del egate the powers exercisable by it~ under the said Act.
This is al together different from~ the concept of
authorisation to file a conplaint under Section 34. |If the
powers under Section 34 have ben del egated under Section 39,
the delegate can file the complaint hinmself or  authorise
soneone else to file it. Learned counsel’s argunent, if
accepted, would render the words "or under the authority of"
in Section 34 otiose and that is inpermssible. These words
necessarily nust be given due neaning ~and the neaning is
that the appropriate Governnment may authori se someone ot her
than itself, even a non-Covernnment servant, to file a
conpl ai nt under Section 34.

Learned counsel submitted that , in any event, the wit
petition should be remitted to the Del hi H gh Court because
contentions had been taken therein which had not been dealt
with in the order under appeal. W see no good reason to do
so, but we nmake it clear that it shall be open to those
agai nst whom the conplaint is filed to take all avail able
def erences before the crimnal court.

In the result, the appeal is allowed. ~The order under
appeal is set aside. The wit petition filed before the
Del hi Hi gh Court is dism ssed. shall be no order as to
costs.




