http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 20

PETI TI ONER
O P. GARG AND CRS. ETC. ETC

Vs.

RESPONDENT:
STATE OF U.P. AND ORS

DATE OF JUDGVENT23/04/1991

BENCH
KULDI P SI NGH (J)
BENCH
KULDI P SI NGH (J)
KANI A, M H.
SAWANT, P.B
Cl TATI ON
1991 Al R 1202 1991 SCR (2) 424

1991 SCC_Supl. (2) 51 JT 1991 (2) 359
1991 SCALE (1)768

ACT:

Uttar Pradesh Hi gher Judicial Service Rules 1975: Rul es
5 6, 8, 18, 22, 26-Promotees and direct recruits-Fixation
of seniority-Validity of rul es-Considered.

HEADNOTE:

The appellants as well as the respondents are  nenbers
of the Uttar Pradesh Higher Judicial Service; while the
appel lants are the pronotees, the respondents have been
appointed direct to that service. This is their second
round of litigation in this Court concerning their inter se
seniority in the service

The Higher Judicial Service was initially governed by
statutory rules called the Utar Pradesh Higher Judicia
Service Rules, 1953. Recruitnent to the service under the
said rules was fromsources, by pronotion and by direct
recruitment. This Court in Chandra Mhan v. State of Utar
Pradesh, [1967] 1 S.C. R 77 struck down the 1953 Rules in so
far as the said Rules provided for direct recruitnment of the
service. As a consequence, there was no direct recruitnent

to the service till 1975-76, and the service consisted of
only pronotees with the designation of Civil  and Sessions
Judges.

On May 8, 1974 the Utar Pradesh Hi gher Judicia
Service (abolition of Cadre of the Civil and Sessions
Judges) Rules, 1974 cane into force. Under Rules 2 -and 3 of
the 1974 Rules, the existing cadre of Civil and Sessions

Judges stood abolished and a new cadre of Additiona
District and Sessions Judges cane into existence, the Civi
and Sessi ons Judges hol di ng permanent or tenporary posts  in
the Service were re-designated as Additional District and
Sessions Judges with effect fromthe date when the 1974
Rules came into force. On that date, 271 officers were
working as Additional District and Sessions Judges against
235 posts (153 permanent and 82 temporary) in the service.

The Service was reconstituted and given a fresh | ook by
the rules franed under Article 309 read with Article 233 of
the Constitution of India, called the Utar Pradesh Hi gher
Judi ci al Service Rules, 1975 which came into force on Apri
5, 1975. On that date 263 officers were




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 20

425
wor ki ng as Additional District and Sessions Judges, against
236 posts in the service.

Recruitment to the service under the 1975 Rules is from
three sources and is based on quota as provided therein.
The three sources of recruitnment are (i) direct recruitnent
from the Bar, (ii) Utar Pradesh Nyayik Sewa, and (iii)
Uttar Pradesh Judicial Service (Judicial Mgistrates).

In the first round of litigation P.K. Dixit and other
promotee officers filed two wit petitions under Article 32
of the Constitution Challenging the seniority assigned to
themunder the 1975 Rules. This Court by its judgnent dated
Cctober 8, 1987 in P.K Dixit v. State of U P., [1988] 1
S.CR 398 partly allowed the wit petitions and directed
the High Court to frane the seniority list afresh keeping in
vi ew t he observations made-in that judgnent.

In pursuanceto the directions of this Court in Dixit
case a five-Judge committee of the High Court finalised the
seniority |list on August 25, 1988. The H gh Court accepted
the contention of direct recruits and gave 153 pernmanent
posts existing on May 10, 1974 plus 31 posts, which becane
per manent subsequently, to the pronotees. Consequently, out
of the 263 Additional District and Sessions Judges who were
hol ding the posts on April 5, 1975 only 84 (153 + 31) were
taken to be the existing nmenbers of the Service and the
remaining officers were asked to enter the service through
the pronotion quota under the 1975 rules.

In the second round, the pronotees have filed wit
petition challenging the final seniority list. " P.K Dixit
and others, petitioners in the original D xit-case have
filed Civil Mscellaneous Petition seeking clarification of
the said judgment. The direct recruits have filed wit
petition under Article 32 inmpugning the final seniority Iist
i ssued by the High Court.

Before this Court, the promptees, the direct recruits
as well as the Hi gh Court have sought support from Dixit-
case on the basis of their own interpretation /of that
j udgrent . The pronptees claimthat on April 5, 1975 when
the 1975 rules cane into force all the 236 posts in the
Servi ce had al ready been consuned by the existing nmenbers of
the service who were working as Additional District and
Sessions Judges; till that date the recruitnment to - the
service was only by way of pronotion and as such there was
no question of allocating any post to the direct recruits
who had not yet been born in the service.
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On the other, hand, the direct recruits. contend that
this court interpreting the second proviso to Rule 8(2) of
the 1975 rules in Dixit-case had held that the pronotees as
on My 10, 1974 are entitled to all the permanent / posts
avail able on that date plus 31 tenporary posts, and apart
from that they cannot lay claimexclusively to the  posts
created thereafter. In this connection it was contended
that tenporary posts could not formpart of the cadre of the
Service, and service rendered in or against a tenporary post
was outside the pale of the 1975 rules and could not be
counted for seniority and as nmuch the continuous officiation
i Mmediately prior to the date of confirmation provided in
the first proviso to rule 26(1)(a) of the 1975 rules could
only be the officiation against a permanent post.

Allowing the Wit Petition and the Civil M scell aneous
Petition, quashing the seniority list and directing the High
Court to prepare fresh seniority list, this Court,

HELD: (1) The interpretation given by the H gh Court
to the second proviso to rule 8(2) of the 1975 Rules is not
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correct. The proviso was not applicable to the Service as
reconstituted under the 1974 Rules consisting of Additiona
District and Sessions Judges. Proviso 2 was enacted to neet
a particular situation. The proviso was neant to deal wth
a situation which mght have arisen in the event there had
been nore posts and | ess nunber of officers to occupy the
said posts on the reconstitution of the Service wunder the
1974 Rules. But since the nunber of officers working in the
service as on May 10, 1974 and April 5, 1975 was much nore
than the posts available in the service the situation
envi saged by the proviso did not arise. The second proviso
to rule 8(2) of the 1975 rules could not operate and since
it was intended to neet one-tine eventuality it has becone
redundant. [440D 441C]

(2) The Service as constituted under the 1974 Rules
continued to operate till April 5, 1975 when the 1975 rules
were enforced. On April 5, 1975 the Service conprised of
236 posts (229 permanent plus 7 temporary)> There were 263
of ficers working inthe service on that date. The 236 posts
conprising the service on April 5, 1975 have to be assigned
and given to the 236 officers out of ‘263 who were working as
Additional District and Sessions Judges and they are to be
treated as existing nmenber of the service as no April 5,
1975. It is further axiomatic that the 236 officers
i ncluding those hol ding tenporary posts would en bloc rank
senior to all those who were appointed to the service after
April 5, 1975, under the 1975 rul es. [439H 440C]
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(3) The Additional District and Sessions Judges had not
only the right to be appointed to the service but they were
so appointed by the operation of 1974 rules. The second
proviso to Rule 8(2) even though retrospective could not
have taken away the vested rights of the officers who had
al ready becone menbers of the service. ~This could not be
the intention of the farners of the 1975 rules. [441D

(4) The substantive vacancy has not been defined under
the 1975 rules but there can also be a substantive vacancy
in a tenmporary post which is part of the cadre. Al
temporary posts created under rule 4(4) of the 1975 rules
are additions to the permanent strength of the cadre and as
such formpart of the cadre. [442F]

(5) Appointnents under rule 22 of the 1975 Rul es can be
nmade to a pernanent post as well as to a tenporary post. So
| ong as the tenporary post has an independent existence and
is a part of the cadre strength the appointnent. [442Q

(6) Recruitment to the service under the 1975 rules is
from three sources and is based on quota as provided
t herein. The cadre consists of permanent as well as
temporary posts. The seniority of the direct recruit is to
be determined fromthe date of his joining the service and
t hat of pr onot ee on t he basi s of contii nuous
of ficiation/service from the date when a Vacancy whether
per manent or tenporary, becomes available in his ' quota.
Wth these characteristics of the service it is obligatory
that there should be equality of opportunity to enter the
service for all the three sources of recruitnent. If the
recruitnment rule gives wunjustifiable preference to one
source of recruitnent the seniority rule is bound to becone
unwor kabl e. [ 444E- F]

(7) Wen tenporary posts under rule 4(4) of the 1975
rules are created as addition to the cadre there is no
justification in not applying the quota rule to t he
tenmporary posts in the service and confining appointnents to
said posts in the service to the two sources of pronotees.
[ 448E]
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A. K. Subranman v. Union of India, [1975] 2 S.C R 1979
referred to.

(8) There is no justification whatsoever in having
rules 22(3) and 22(4) of the 1975 rul es which deprive one of
the sources of recruitment the benefit of appointment to the
tenmporary posts. The rules on the face
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of it are discrimnatory. There is no nexus with the object
sought to be achieved by fram ng these rules. [448G H]

(9) Rules 22(3) and 22(4) of the 1975 rules are

discrimnatory and violative of Articles 14 and 16 of the

Constitution and are accordingly struck down. However, the
appoi nt nents al ready nmade under these rules 22(3) and 22(4)
shall not be invalidated on this ground. Further, while
sel ecting candidates under rule 18 the Committee shal

prepare a nerit list of candidates twice the nunber of
vacancies and the said list shall remain operative till the
next recruitnent. Further, the appointnents under rules
22(1) 'and 22(2) of the Rules shall be nade to permanent as
well as ' tenporary posts fromall the three sources in

accordance wi-th the quota provided under the 1975 rules.
[ 449H 4508]

(10) The findings and observations in Dixit-case to the
extent those are contrary to this judgment shall be deemned
to have been over-rul ed. [449(C

JUDGVENT:

ORI G NAL JURI SDI CTION: Wit Petition No. 259 of 1990.

(Under Article 32 of the Constitution of India).

Yogeshwar Prasad, R K Jain, Satish Chandra, A S
Pundir, Gopal Subramanium Ms, S'D. Dikshit, Jitender
Sharma, R Venkataranmani, Ms. Rachna Gupta, M P. Shorawal a,
D. K. Garg, Pranod Swarup, R N. _Keshwani, Ms. Anil Katiyar,
Ani s Ahnmed Khan and A . P. Mhanty for the Appearing parties.

The Judgrment of the Court was delivered by

KULDI P SINGH, J. Before us are the menbers of /Utar
Pradesh Higher Judicial Service (hereinafter called the
‘Service') Pronotees and the direct recruits, as usual, are
in the fray. This is their second round of litigation .in
this court. Earlier in P.K Dixit and Ohers v. State of
UP. and Ohers, [1988] 1 S.C R 398 this court directed
the preparation of fresh seniority list in accordance with
the observation made therein. The Allahabad Hi gh Court
thereafter framed and circulated final seniority list of the
service of August 25, 1988. Both pronptees and direct
recruits are not satisfied with the sane. They . have
chal | enged the said seniority list, inter alia on the ground
that it is not in conformty wth the directions of this
court in Dixit’s case.
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We may briefly state the necessary facts. The service
was initially governed by statutory rules called the Uttar
Pradesh Higher Judicial Service Rules, 1953 (herei nafter
called 1953 rules’). Recruitnent to the service under the
said rules was fromtwo sources, by promotion and the
direct recruitnent. In Chandra Mohan v. State of Utar
Pradesh, [1967] 1 S.C. R 77 this court struck-down the 1953
rules so far as the said rules provided direct recruitnent
of the service. As a consequence there was no direct
recruitnment to the Service till the year 1975-76. Thi s
nmenbers of the service pronoted under the 1953 rules were
designated as G vil and Sessions Judges.

On May 8, 1974 the Uttar Pradesh Higher Judicia




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 20

Service (abolition of cadre of the Civil and Sessions
Judges) Rules, 1974 (hereinafter called ‘1974 rules’) cane
into force. Under these rules the cadre of Civil and

Sessi ons Judges was abolished. Rules 2 and 3 of 1974 rul es,
which are relevant, are reproduced hereafter:
2. Abolition of the Cadre of Cvil and Sessions
Judges. Wth effect fromthe date of comrencenent

of these rules, the cadre of Cvil and Sessions
Judges shall stand abolished and the Uttar Pradesh
H gher Judicial service shall, with effect fromthe
said date, consist of the posts of District and
Sessi ons Judges and Additional District and
Sessi ons Judges only.

3. Creation of posts and confirmation .. (1) Upon
the abolitionof the cadre of Civil and Sessions

Judges, permanent and tenporary posts of Additiona
Di strict and Sessions Judges equal in nunber of the
permanent and tenporary posts, respectively of
Cvil~ and Sessions Judges existing inmmediately
before the date of comencenent of these rules
shal | "stand created with effect fromthe said date

and the officers holding the posts of Civil and
Sessions Judges imredi ately before the said date
shall become Additional District and Sessi ons

Judges and be desi gnated accordingly.
(2) An officer who is confirned on the post of
Cvil and Sessions Judge before the comencenent of
these rules shall with effect fromthe date of such
confirmation, be deened to be confirned on the post
of Additional District and Sessi ons- Judge.
430
It is, thus, obvious that the cadre of Civil and
Sessi ons Judges stood abolished and a new cadre of
Additional District and Sessions Judges, consisting of
permanent and tenporary posts equal in nunber of the
permanent and tenporary posts respectively of Cvil and
Sessions Judges, cane into existence under the 1974 rules.
The Civil and Sessions Judges holding pernmanent or tenporary
posts in the Service were re-designated as  Additiona
District and Sessions Judges with effect fromMy 8, 1974,
the date when the 1974 rules were enforce. On that date 271
officers were working as Additional District  and Sessions
Judges agai nst 235 posts (153 pernmanent and 82 tenporary) in
the Service
The Service was reconstituted and given a freshl ook by
the rules franed under Article 309 read with Article 233 of
the Constitution of India called the Utar Pradesh Higher
Judicial Service Rules, 1975 (hereinafter called ‘the 1975
Rul es). These rules cane into force with effect from  Apri
5, 1975. The relevant rules, 5, 6, 8 and 26 are reproduced
herei nafter:
5. Source of recruitment.-- The recruitnent of the
Service shall be made=-- (a) by direct recruitnent
of pleaders and advocate of not |ess than seven
years standing on the first day of January next
following the year in which the notice inviting
applications is published;
(b) by pronmotion of confirmed nenmbers of the Uttar
Pradesh Nyayi k Sewa (hereinafter referred to as the
Nyayi k Sewa, who have put in not |less than seven
years service to be conputed on the first day of
January next follow ng the year in which the notice
inviting applications is published,;
Provided that for so long as suitable officers
are available fromout of the dying cadre of the
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Judicial Magistrates, confirnmed officers who have
put in not |ess than seven years service to be

conput ed as aforesaid shall be eligible for
appoi ntnent as Additional Sessions Judges in the
Servi ce.

Expl anation.-- Wen a person has been both a
pl eader and an advocate his total standing in both
the capacities shall be taken into account in
conputing the period of seven years under clause
(a).

431

6. Quota.-- Subject to the provisions of Rule 8,
the quota for various sources of recruitnment shal
be- -

(i) direct recruitment fromthe Bar 15%

(ii) Uttar Pradesh Nyayi k Sewa 70% of t he
vacanci es:

(ii1) Utar Pradesh Judicial Oficers 15% Service
(Judi-ci al Nagi strates).

8.-- Nunber of appointnents to be made.-- (1) The
Court, shall, fromtinmeto time, but not later than
three years the last recruitment, fix the nunber of
officers to be taken at the recruitment keeping in

view the ‘vacancies then existing and likely to
occur in the next two years.
2. If at any selection the nunber of the selected

direct recruits available for appointnent is |ess
than the nunber of recruits decided by the Court to
be taken fromthat source, the Court may increase
correspondi ngly the nunber of recruits to be taken
by pronotion fromthe Nyayi k Sewa:

Provided that the number of vacancies filled
in as aforesaid under this sub-rule shall be taken
into consideration while fixing the nunmber of
vacancies to be allotted to the quota of direct
recruits at the next recruitnment, and the quota for
direct recruits may be( raised accordingly; so,
however, that the percentage of direct recruits in
the Service does not in any case excess 15 per cent
of the total permanent strength of the service.

Provi ded further that _all the per manent
vacanci es existing on My 10, 1974 plus 31
temporary posts existing on that date, if and when
they are converted into permanent posts, shall ~ be
filled by pronotion from anmpongst the nenbers of the
Nyayi k Sewa; and only the renai ni ng vacancies shal
be shared between the three sources under these
rul es;

Provided also that the nunber of vacancies
equal to 15 per cent of the vacancies referred to
in the last preceding proviso shall be worked out
for being allocated in future to the Judicia
Magi strates in addition to their quota of 15 per
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cent prescribed in rule 6, and thereupon, future
recruitnment (after the pronotion from anongst the
nmenbers of the Nyayik Sewa against vacanci es
referred to in the | ast preceding proviso) shall be
so arranged that for so long as the additional 15
per cent vacanci es worked out as above have been
filled up fromout of the Judicial Magistrates, the
al l ocation of vacancies shall be as foll ows:

(i) 15% by direct recruitnment.
(ii) 30%fromout of the Judicial Mgistrates.
(iii) 55% fromout of the nenbers of the Nyayik
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26. Seniority.-- (1) Except as provided in sub-rule
(1), seniority of nenbers of the service shall be

deterni ned as foll ows.

(a) Seniority of the officers pronoted from
the Nyayi k Sewa vis-a-vis the of ficers
recruited for the Bar shall be determ ned from
the date of continuous officiation in the
service in the case of pronoted officers and
fromthe date of their joining the service in
the <case of direct recruits. \Where the date
of continuous officiation in the case of an
of ficer pronoted fromthe Nyayi k Sewa and the
date of joining the service in the case of a
direct recruit is the sane, the pronoted
of ficer shall be treated as senior

Provided that in the case of a pronoted
officer ~the maxinum period of conti nuous
officiation in the service shall not, for the
purpose of determ ning seniority exceed three
years i medi ately preceding the date of
confirmation ...........

Statement of facts filed by the H gh Court shows that
on April 5, 1975, when the 1975 rules canme into force, there
were 229 pernmanent ‘and 7 tenporary (total 236) posts in the
service. This total /included 31 tenporary posts nmention in
second proviso to rule 8(2) of 1975 rules. By that date
these posts had becone permanent. - The statenment further
shows that 263 officers were working as Additional District
and Sessions Judges on the said date. W take it that it
that there were 236 posts in the Service on the comencenent
of the 1975 rul es.

433

P.K. Dixit and 7 other pronotee officers filed two wit
petitions wunder Article 32 of the Constitution of India
chall enging the seniority assignedto themon two grounds.
It was contended that all the posts, existing on April 5,
1975 when the 1975 rules cane into force shoul d be 'deened to
have been filled by the officers holding the designation of
Additional District and Sessions  Judges on that date.
Secondly, it was contended that the promptees were entitled
to the seniority fromthe date of their —actual continuous
officiation and not by limting the said period to three
years preceding the date of confirmation. This court by its
judgrment dated October 8, 1987 in Dixit's case (supra)
partly allowed the wit petitions and directed the High
Court to franme the seniority list afresh keeping in viewthe
observations made in the judgnent.

The pronpotes claimthat the judgnment in Dixit case is
wholly in their favour on the first point. The  direct
recruits, however, contest the said claim and assert
that the contention of the pronptees was rejected and  their
claim was confined to the nunber of posts as provided in
First Proviso to rule 8(2) of the 1975 Rules. Pursuant to
the judgnent in Dixit-case the High Court issued a tentative
seniority list on February 11, 1988. The pronptees were
fully satisfied with the same as according to themthe said
list was drawn in conformity with the Judgnent in Dixit-
case. njections were invited against the tentative
seniority list and thereafter the High Court constituted a
five-Judge commttee to finalise the list. On the basis of
the report of the conmmittee final seniority list was issued
on August 25, 1988. O P. Garg and 4 other pronotees have
filed wit petition No. 259 of 1989 challenging the fina
seniority list. P.K Dixit and others, petitioners in the
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original Dixit-case have filed Cvil M scellaneous Petition
No. 3473 of 1989 seeking clarification of the said judgnent
and al so supporting the case of the pronptees. The di rect
recruits have filed wit petition No. 1304 of 1988 under
Article 32 of the Constitution of India inpugning the fina
seniority list issued by the High Court. It is interesting
that both pronptees and the direct recruits are relying on
the judgnent in Dixit-case and are contending that the fina
seniority list issued by the H gh Court is contrary to the
sai d judgnent.

The pronmotees, the direct recruits and the Hi gh Court
have sought support from Di xit-case on the basis of their
own interpretation of the judgnent. Apparently there are
di verse observati ons in_ Dixit-case which are bei ng
stretched by the parties in support of their riva
contentions. The pronotees strongly rely on the follow ng
paragraphs from Dixit-case to showthat the First Point
argued before the Bench was decided in their favour

434
“I'n the witten affidavit filed by the H gh Court,
it is not disputed that before these rules were

brought into force, all the posts which were
available on the date on which these rules cane
into force 'haveto be filled in by pronotion as
till that 'date there was no rule requiring direct

recruitnent.” But unfortunately, the H gh Court in
their return have not mentioned the-exact nunber of
vacanci es ‘exi sting on that date al so the nunmber of
of ficers who were officiating on the date as G vi
and Sessions Judges or Additional District and
Sessi ons Judges who were entitled to be included in
that cadre of higher judicial service under these
rules."

"It is not disputed that on the date on ' which
these rules (1975 Rules) were brought into force,
all the posts available were to go to the pronoted
officers and the only thing that the High Court is
expected to do is to find out how many posts' were
avai l able on that date and how many persons were
officiating in the higher judicial service or
equi val ent posts on that date and their ~seniority
ought to be fixed on the basis of their pronotion
to the posts except where an officer was not - found
fit or where officer concerned was reverted back to
the judicial posts. The docunents-do not disclose
that any one of these judicial officers who were
pronmot ees have been reverted. The documents also
do not disclose that at any time the (Hi gh Court
considered the question of their confirmation and
any one of themwas not found fit for confirmation,
or that it was decided to postpone the date of
confirmati on because the work of the officer was
not upto the mark. The record produced by the High
Court only shows the date from which these
petitioners were pronoted and started officiating
as Additional District Judges and the date on which
they were ultimately confirmed. During this period
their case was considered at any time does not
appear fromthe record produced in this case nor
was the contention of the | earned counsel appearing
for the Hgh Court. It, therefore, is not disputed
that these petitioners who were pronoted before
these rules (1975 Rules) were brought into force
were never found unfit for confirmation and in this
view of the matter, therefore, it is clear that al
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posts avail able on the date on which these new
rules were brought into force will have to be

filled in by these pronoted
435
officers who were working in the of ficiating
capacity in the post of higher judicial service on
the date on which these rules were brought into
force. So far as the situation before these rules
were Dbrought into force is concerned even during
the course of argunment not nuch controversy appears
to exist as it is clear that the question of
direct recruitnent and the quota of the direct
recruits vis-a-vis pronotees was not in existence."
Based on the above quoted findings in Dixit-case, the
pronmotees plausibly claimthat on April 5, 1975 when the
1975 rules cane into forceall the 236 posts in the Service
had already been consumed by the existing menbers of
the service who were working as Additional District and
Sessi ons Judges. Till that date the recruitnent to the
service. was only by way of pronotion and as such there was
no question of allocating any post to the direct recruits
who had not yet born in the service
The direct recruits, on the other hand, assert that
the Dixit-case decides the controversy in their favour
Reliance in that respect is placed on the fol l owi ng
observations in the judgnent:
"This al so appears to be the intention of the rules
when they were framed in 1975 as is  clear from
the proviso to Rule 8. 1t reads:
"provided further that the permanent  vacancies
existing on May 10, 1974 plus 31 tenporary posts
existing on that date, if ~and when ‘they are
converted into permanent posts, shall be filled by
pronotion from anmongst the nenbers of the Nyayik
Sewa; and only the remaining vacancies shall be
shared between the three sources under these rules:
It therefore is clear that even these rul es
provided that all the posts (permanent) ~avail able
in the H gher Judicial Service existingon May 10,
1974 plus 31 tenporary posts existing on that date
whi ch may beconme pernmanent later shall be filed by
promotion from anmongst the nenbers of the Nyayik

Sewa. It is therefore clear that all the posts in
the Hi gher Judicial Service, |ying vacant on May 10
1974 plus thirty one will have to be filled in from

the officers of the Nyayi k Sewa. My be that sone
of these posts may be occupi ed by pronotee officers
who were given pronotions
436

on ad hoc basis and working on those posts or/ that
the posts nay be |lying vacant. Whatever may be
the situation on the basis of what has been
di scussed above and also as has been clearly

provided in these rules the matter will have to  be
gone into the Hgh Court afresh and fill _in
all the posts in the H gher Judicial Service

avail able on May 10, 1974 plus 31 posts from the
officers of the Nyayi k Sewa."

"It has therefore to be accepted that all those
who were working as Civil and Sessions Judges on
8th My, 1974 autommtically becane Addi ti ona
District and Sessions Judges and what was left was
only a consideration of their cases of confirmation
and in so doing in view of the conclusions arrived
at by wus and also as has been provided in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 20

proviso to Rule 8 quoted above all the posts
avai |l abl e on 10th May, 1974 plus 31 posts
(tenmporary) on that date will have to be filled in

fromthe cadre of Nyayi k Sewa by pronotion."

"But in view of what we have discussed earlier
about the appointnments on the posts available
before these Rules were brought into force and to

fill in tenporary posts, we feel that the matter
will have to be exam ned afresh by the H gh Court.
So far as posts available on 10th My, 1974 plus 31
posts are concerned they will have to be filled in

only by pronotees as we have di scussed earlier and
also in view of proviso to Rule 8 and after doing
it examne the cases of pronotion and direct
recruitnment after the coming into force of these
Rul es and ~the -vacancies available and after
consi deration the cases in according with these
Rul es the H gh Court wil | pr epare afresh
the seniority list which may be notified so that if
any objections are there, they nay be placed for
determ nation in accordingwith the Rules and in
the light of the discussions above."

The preci se assertion of the direct recruits,
therefore,is that this court interpreting the second proviso
to Rule 8(2) of the 1975 rules in Dixist-case has held that
the pronotees as on May 10, 1974, are entitled to all the
per manent posts available on that date plus 31 tenporary
posts and apart fromthat they cannot lay claim exclusively
to the posts created thereafter.

The High Court accepted the contentionof the direct
recruits
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and gave 153 pernanent posts existing on May 10, 1974 plus
31 posts, which becanme pernanent subsequently to t he
pronmot ees. Consequently out of the 263 Additional District
and Sessions Judges who were hol ding the posts on April 5,
1975 only 184 (153+31) were taken to be the existing nenbers
of the Service and remaining officers were asked ‘'to /enter
the service through the pronmotion quota under the 1975
rul es.

The second point in Dixit-case was regarding fixation
of seniority of the pronotees under the 1975 rules. \Whether
whol e of the continuous officiation or part of it is'to be
counted towards seniority was the noot-point. Rule 26(1)(a)
of the 1975 rules provides that seniority. of ~the _direct
recruits is to be determined fromthe date of their ~joining
the service whereas that of the pronotees fromthe date of
continuous officiation in the service. But' the first
proviso to the said rule further linmts the period of
conti nuous officiation of a pronotee for det-erm ni ng
seniority to a maxi mumof three years imredi ately “preceding
the date of confirmation. The pronotees contended in Dixit-
case that they were entitled to the counting of their ‘tota
period of continuous officiation towards seniority. Thi s
court rejected the contention in the follow ng words:

"Having gone through these Rules it appears that
the contention advanced by the petitioners in
respect of proviso to Rule 26 about seniority does
not appear to be justified."

The Hi gh Court while framing the inpugned seniority
list did not follow the seniority rule. The High Court
determned the seniority of the pronotees by giving them
benefit of three years continuous officiation imrediately
preceding the date of availability of permanent vacancy
whereas the rule provides three years preceding the date of
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confirmation.

M. Yogeshwar Prasad, |earned senior advocate appearing
for the pronotees. M. Satish Chandra, |earned senior
advocate for the direct recruits and M. Copal Subramani um
| ear ned advocate appearing for the H gh Court have addressed
el aborate argunents before us. The |learned counsel have
read and re-read the judgnent in Dixit-case in support of
their respective contentions. The thrust of M. Yogeshwar
Prasad’s arugnent is twofold. He contended that the service
consisting of Additional District and Sessions Judges was
constituted under the 1974 Rul es which continued till April
5, 1975 when the Service was reconstituted under the 1975
rules. According to himal
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the posts in service, permanent and tenporary, available on
April 5, 1975 would be deened to have been filled from
amongst the Additional District-and Sessions Judges worKking
on that date. Only the posts created thereafter could be
filed from the three sources under the 1975 rules. The
second contention of M. Prasad was that the benefit of
continuous officiation towards seniority cannot be confined
to three years and the pronmbtees are entitled to the
fixation of their seniority on the basis of continuous
| ength of Service.

M. Satish Chandra on the other hand has argued that
second proviso to /Rule 8(2) of the 1975 rules which is
retrospective in its application, linits the nunber of
vacanci es as on May 10, 1974 to be filled by pronotion from
amongst the menbers of Nyai k Sewa. According to him under
the said proviso, all the other posts created after May 10,
1974 are to be filled fromthe three sources in accordance
with the 1975 rules. M. Satish Chandra further argued that
the Hgh Court acted illegally and in violation of first
proviso to Rule 26(1) (a) of the 1975 rules in determ ning
the seniority of the pronotees by giving themthe benefit of
three vyears officiation imediately preceding the date of
availability of pernmanent vacancy. According to him & such
period under the above proviso can only be preceding the
date of confirmation.

The judgnent in Dixit-case, by and large, deals wth
the min points raised by the |earned counsel- for the
parties before wus. But in view of divergent view point
taken by the pronptees, the direct recruits and the High
Court on the interpretation of the said judgnment, we are of
the viewthat it is necessary to have a fresh look into the
matter to finally settle the | ong-drawn controversy ~ between
the parties. The service is a prestigious and  sensitive
service consisting of officers who formthe back-bone of
Uttar Pradesh Judiciary. The service is the feeder-cadre
for appointnent to High Court Judges. It is necessary to
settle their rights in clear and unanbi guous terns:

Taki ng an overall view of the argunents advance by M.
Yogeshwar Prasad and M. Satish Chandra we pose t he
foll owi ng three questions for our determ nation

1. What is the scope and interpretation of second
proviso to rule 8(2) of the 1975 rules? Wet her
t he Additional District and Sessions Judges,
hol di ng the posts on April 5, 1975, can claim that
by operation of the 1974 rules they st ood
appointed to the service and as such consunmed al
the posts which were avail able
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on April 5, 1975 or they were only entitled to
vacanci es under the second proviso to rule 8(2) of
the 1975 rul es.
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2. \Wether the period of continuous officiation in
case of a pronotee, for determning seniority, is

to be counted in ternms of First proviso to rule
26(1)(a0 of the 1975 rules or in accordance wth
the principle adopted by the H gh Court. Isn't it
the requirenent of law that a pronotee is entitled
to seniority in the service from the date when
vacancy in his quota becane avail abl e.
3. Seniority and appointnent in the service being
inter-linked a further question which necessarily
arises for our consideration is whether rules 22(3)
and 22(4) of the 1975 rules, which provi de
appoi ntnents to tenporary posts in the service from
two sources of pronptees excluding the direct
recruits, can be legally sustained.
We may take-up the first point for consideration
After the decision by this court in Chandra Mhan's
case (supra), the Service consisted of only pronbtees wth
the designation of Cvil and Sessions Judges. They were
pronoted " from the lower cadre of UWP. Cvil Services
(Judicial - Branch) called "Nyayik Sewa". Thereafter under
the 1974 rules which canme into force on May 8, 1974 the
Cvil and Sessions Judges, hol di ng permanent or tenporary
posts, were redesignated as Additional District and Sessions
Judges. By Operation of the 1974 Rules all the newy
designated Additional District and Sessions Judges becane
menber s of the | Service. Rule 2 of the 1974 Rul es
specifically provided that with effect from the date of
comencenment of those Rules "the Uttar Pradesh Hi gher
Judi cial Service shall consist of the posts of District and
Sessi ons Judges and Additional District and Sessi ons
Judges". It is thus obvious that the service was
reconstituted under the 1974 Rules and all~ the Additiona
District and Sessions Judges, to the “extent posts were
avai |l abl e, becanme menbers of the said service by operation
of law. There were 271 officers working in the Service on
May 8, 1974 and there were 235 posts (153 pernmanent 'plus 82
t erpor ary) available in the ‘'service. Ther ef or e, 235
of ficers out of the 271 working on May 8, 1974 for whom the
posts were available in the service would be deened to be
menbers of the service under the 1974 rules. The Service as
constituted wunder the 1974 Rul es continued to operate till
April 5, 1975 when the 1975 rules were enforced. Till that
date the only source of recruitment to the service was by
way of promotion. On April 5, 1975
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the service conprised of 236 posts (229 permanent plus 7
tenmporary). They were 263 officers working in the service

on that date. 235 posts were already occupied by the
officers who had becone nenmbers of the service under the
1974 rul es and the one additional post available would go to
the 236th officer holding the post on April 5, 1975. The
236 posts conprising the service on April 5, 1975 have to be
assigned and given to the 236 officers out of 263 who were
working a Additional District and Sessions Judges and they
are to be treated as existing nmenbers of the service as on
April 5, 1975. It is further axiomatic that the 236
officers including those holding tenporary posts would en
bloc rank senior to all those who were appointed to the
service after April 5, 1975 under the 1975 rules. The view
which we have taken is also in conformty wth t he
observations in Dixit-case relied upon by the pronotees
whi ch we approve.

Coning to the second proviso to rule 8(2) of the 1975
rules relied upon by the direct recruits, we are of the view
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that the interpretation given to the proviso by the Hgh
Court is not correct. A bare reading of the proviso shows
that it was not applicable to the Service as reconstituted
under the 1974 Rul es consisting of Additional District and
Sessi ons Judges. The proviso states that "all the pernanent
vacancies existing on May 10, 1974 plus 31 temporary posts
existing on that date............. , shall be filled by
pronmoti on from anongst the nenbers of the Nyayi k Sewsa; and
only the renaining vacancies shall be shares between the
three sources under these rules." The Additional District
and Sessions Judges working on May 10, 1974 were not menbers
of the Nyayi k Sewa, they had al ready become nmenbers of the
Service on May 8, 1974 under the 1974 Rul es. The proviso
talks of "Nyayik Sewa" and "the three sources under the
Rul es", which obviously neans it is visualising a situation
which was to exist after the enforcenent of the 1975 rules
on April 5, 1975 Rule 8 of the 1975 rules is wunder the
headi ng~ "nunmber~ of appointnents to be made" and various
parts of  the said Rule deal with different situation for
nmaki ng ~appoi ntnents fromdifferent sources at different
tinmes. Proviso 2 was enacted to neet a particul ar
situation. The proviso tal ks of "existing vacancies" on My
10, 1974. On that date the posts held by the Additiona
District and Sessions Judges, who were nenbers of the
Service, could not beterned as "existing vacancies". The
"existing vacancies on My 10, 1974" could only be those
vacanci es which were left-over after providing posts to al
the officers who were redesignated as Additional district
and Sessions Judges under the 1974 Rules. The proviso was
meant to deal with a situation which mght have arisen in
the event, there had been nore posts and |ess nunber of
of ficers to occupy

441
the said posts on the reconstitution of the Service ' under
the 1974 Rules. 1In that situation the balance-vacancies

could be the ‘existing vacancies’ falling wthin the
m schief of the proviso. Since prior to April 5, 1975 the
only source of recruitnent to service was by way of
promotion the proviso intended to fill all those posts
created before that date and avail abl e on that as "existing
vacancies (surplus posts), fromanongst the nmenbers  of
‘Nyayik Sewa’ in the first instance and thereafter operate
the quota fromthree sources under the 1975 rules. The
proviso was neant to carry the surplus vacanci es as on My
10, 1974 to April 5, 1975 for the benefit of the pronotees.
But since the nunmber of officers working in the service as
on My 10, 1974 and April 5, 1975 was much nore than the
posts available in the service the situation envisaged by
the proviso did not arise. The second proviso to rule  8(2)
of the 1975 rules could not operate and since it was
i nt ended to neet one-tine eventually it has becone
redundant. The interpretation placed on the proviso by the
direct recruits and the High Court if accepted woul d ' expose
the rule to an attack on the grounds of discrimnation and
arbitrariness. The Additional District and Sessions Judges
had not only the right to be appointed to the service but
they were so appointed by the operation of 1974 rules. The
provi so, even though retrospective, could not have taken
away the vested rights of the officers who had already
become nmenbers of the service. This could not be the
intention of the franers of the 1975 rules. W, therefore,
reject the contention of M. Satish Chandra. Third proviso
to Rule 8(2) which is dependent on second proviso nust
obviously nmeet the sanme fate. The net result is that on
April, 5, 1975 all the 236 officers working against 236
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posts (229 pernanent+7 tenporary) as Additional District and

Sessions Judges in the Service, shall be deened to be
exi sting menbers of the H gher Judicial Servi ce as
constituted under the 1975 Rules and they shall en bl oc rank
senior to all other officers appointed to the service

thereafter fromthe three sources in accordance with their
guota under the Rul es.

W nmay now take up the second point as to how the
seniority of the pronotees, who have rendered continuous
officiating service, be fixed under the 1975 rules. M.
Satish Chandra, |earned counsel for the direct recruits has
taken us through Rule 3(d) which defines "nenber of the
service", 4(3), 13 and 19(2) of the 1953 Rules and has
contended that tenporary posts cannot formpart of the cadre
of the Service. According to himservice rendered in or
against a tenporary post is outside the pale of the 1975
rules and cannot be counted for seniority. He has further
relied upon clauses (13) and (19) of rule 9 of the UP.
Fundament al Rul es which define "lien" and "officiate" and
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contended  that an officiating appointnent can only be made
against a permanent post and as such the conti nuous
officiation immediately prior to the date of confirmation
provided in the first proviso to rule 26(1)(a) of the 1975
rules can only be the officiation agai nst a pernmanent post.
It is not necessary for us to go into this question because
the point is not res integra. It is not disputed that the
service consists ‘of permannt and - tenporary . posts. Thi s
Court in Dixit's case after taking into consideration the
schenme of the 1975 rules hel d as under

“I'n Rule 22 of phrase used is "to nmake appoi nt ment
to the Service on the occurrence of substantive
vacancies" and it was contended on the one side
that substantive vacanci es does not nean pernanent
vacanci es whereas on~ the “other hand it was
contended that if only nmeans pernmanent vacanci es.
The substantive vacancy has not been defined in the
Rul es but proviso to Rule 8 which has been quoted
above speaks of pernmanent vacancies and tenporary
post s. In fact the schene of the Rules clearly
indicates that there are pernanent posts and
tenmporary al so which are created to nmeet contigency
and it nmay in due course be made pernmanent. It
therefore coul d not be doubt ed t hat when
appoi ntnent under Rule 22 is contenplated in the
service of substantive vacancies, it may -be both
temporary or permanent but the vacancy must be in

the cadre.”
W agree with the above findings and  accept’ the
position that the Service consists of pernmanent as well as
tenmporary posts. The substantive vacancy has “not been

defined under the 1975 rules but as held by this Court in
Dixit-case there can also be a substantive vacancy 'in a
tenmporary post which is part of the cadre. Al  tenporary
posts created wunder rule 4(4) of the 1975 rules -are
additions to the pernanent strength of the cadre and as such
form part of cadre. Appointnments under rule 22 of the 1975
rules can be mnade to a pernmanent post as well as to a
tenmporary post. So long as the tenmporary post has an
i ndependent existence and is a part of the cadre-strength
the appointnent against the said post has to be treated as
subst anti ve appoi nt nent.

There is no dispute that the seniority of a direct
recruit, appointment to the post in service, has to be
determned fromthe date of continuous officiation in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 20

service. The question for our determ nation is whether the
seniority of a pronoted officer is to be counted from the
date of countinuous officiation giving himbenefit of ful
443

period of officiation as claimed by M. Yogeshwar Prasad or
only for a maxinmum period of three preceding the date of
confirmation as provided by first proviso to Rule 26(1)(a)
as agrued by M. Satish Chandra. The High Court has not
followed either of the methods and has determined the
seniority by giving benefit to a pronotee of three vyears
of ficiation preceding the date of availability of a
per manent post.

We have given our  thoughtful consideration to the
argunents of the parties. . This Court has tine and again
held that when an incunbent is appointed to a post in
accordance with the Service Rules his seniority has to be
counted on the basis of continuous |ength of service and not
in reference to the date of confirmation. Even in present
case the pronotees have been confirmed long after the
avai l ability of ~permanent vacancies. This Court in S.B.
Pat war dhan & Qthers etc. etc. v. State of Mharashtra &
Q hers, [1977] 3 SCR 775 observed that "confirmation is one
of the inglorious wuncertainties of Governnent service
dependi ng neither on efficiency of the incumbent nor on the
availability of substantive vacancies". A Constitution
Bench of this Court /in Direct Recruit Class |l Engineering
Oficers’ Association v. State of Maharashtra and Ohers,
[1990] 2 SCC 715 approved Patwardhan’s case and laid down
the follow ng propositions in thi's respect:

(A) Once an incunbent is appointed to a post
according to rule, his seniority has to be counted
fromthe date of his appoi ntment and not “according
to the date of his confirmation

The Corollary of the above rule is that | where
the initial appointnent is only ad hoc and not
accordi ng to rules and nade as a stop-gap
arrangenent, the officiation in such post cannot be
taken into account for considering the seniority.
(B) If the initial appointnment is not nade by
followi ng the procedure |aid down by the rules but
the appoi ntee continues in the post uninterruptedly

till the regul ari sation of his service in
accordance with the rules, the peri od of
officiating service will be counted.

(C Wen appointnents are made from nore than one
source, it is permssible tofix the ratio for

recruitment from the different sources, and if
rules are franmed in this regard
444
they nust ordinarily be followed strictly.”
Keeping in view the schene of the 1975 rul es, ‘we are of
the view that first proviso to rule 26(1)(a) of the 1975
rul es which 1links the seniority wth the dat e of
confirmation is on the face of it arbitrary and as  such
violative of Article 16 of the Constitution of India. Since
the recruitment to the service is fromthree sources the
exi stence of a vacancy either pernmanent or tenporary is the
sine quo non for claimng benefit of continuous Ilength of
service t owar ds seniority. The peri od of
officiation/service which is not against a substantive
vacancy (permanent or tenporary) cannot be counted towards

seniority. While striking down first proviso to rule 26
(1)(a) of the 1975 rules we hold that the continuous
officiation/service by a pronpotee shall be counted for

determining his seniority only from the date when a
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substanti ve vacancy agai nst a pernmanent or tenporary post is
nmade available in his quota under the 1975 rul es.

Finally we take-up the third point.

Recruitment to the service under the 1975 rules is from
three sources and is based on quota as provided therein.
The cadre consists of permanent as well as tenporary posts.
We have already interpreted the seniority rule to the nean
that the seniority of the direct recruit is to be determ ned
from the date of his joining the service and that of
pronot ee on the basis of continuous officiation/service from
the date when a vacancy whether permanent or tenporary,
beconmes available in his quota. Wth these characteristics
of the service it is obligatory that there should be

equality of opportunity to enter the service for all the
three sources of recruitnent. The seniority in the service
is consequential and dependent on appointnment. |If the

recruitment rule -gives unjustifiable preference to one
source of ‘recruitment the seniority rule is bound to becone
unwor kabl e. The object of having recruitnent fromdifferent
sources. is to -have a blended service to create healthy
conpetition and in the process achieve efficiency. |f one
of the sources of recruitment is dealt with unevenly under
the Service Rules the said objective cannot be fulfilled.
The 1975 rul es perm't appointnment to tenmporary vacancies in
the service by pronotion and fromthe judicial service. No
direct recruitnent to the tenporary vacancies is provided
under the said rules. Rule 18 of the 1975 -rules provides

procedure for selection of the direct recruits. Rule 20
lays down the procedure for recruitment by pronotion and
Rul e 22 provides for_ appointment. These Rul es are
reproduced as under:
445
"18. Procedure of selection- (1) The Selection
Committee referred to in-Rule 16 shall scrutinize

the applications received and may thereafter  hold
such exam nation, as it may consi der necessary for
judging the suitability of the candi dates. The
Conmittee mmy call for  interview such of the
applicants who in its opinion have qualified for
interview after scrutiny and examn nati on.

(2) 1In assessing the nerits of a candidate the
Selection Committee shall have due regard to - his
professional ability, character, personality and
heal t h.

(3) The Selection Commttee  shall nmake a
prelimnary selection and submit the record of al
candi dates to the Chief Justice and recomended the

nanes of the candidates in order of merit who, in
its opinion, are suitable for appointnment to the
servi ce.

(4) The Court shall exam ne the recomendations
of the Selection Conmittee and, having regard to
the nunmber of direct recruits to be taken, prepare
a list of selected candidates in order of merit and
forward the same to the CGovernor
20. Pronoti on of nenbers of the Nyayi k Sewa. (1)
Recruitnment by pronmotion of the nenbers of the
Nyayi k Sewa shall be nade by selection on the basis
of seniority-cumnerit.

(2) The field of eligibility for recruitnent by
pronmotion shall be confined to four tinmes the
nunber of vacancies to be filled by pronotion. The
Selection Conmittee shall prepare a list in order
of seniority of the officers eligible wunder Rule
5(b) of these rules.
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(3) The Selection Committee shal I, after
examining the record of the officers included in
the 1list prepared under sub-rule(2) of this rule

make a prelimnary selection of the officers who in
its opinion are fit to be appointed on the basis of
seniority-cumnerit. In assessing the nmerits of a
candi date, the Sel ection Committee have due regard
to his service record, ability, character and
seniority. The list shall contain the names of
of ficers twi ce the nunber of
446

vacancies required to be filled by pronotion of the
menbers of the Nyayi k Sewa.

(4) The Sel ection Committee shall forward the
list of the candi dates chosen at the prelininary
sel ection to the Chief Justice along with the nanes
of the officers who, if any, in the opinion of the
Conmittee have been passed over for pronotion to
the service.

(5) The Court shall exanine the recomrendations
of the Selection Conmmittee and make a fina
sel ection for pronotion and prepare a list in order
of seniority of the candi dates who are considered
fit for pronotion and forward the same to the

Gover nor. The list shall remain operative only
till the next recruitnent.

22. Appoi ntnment. -(1) Subject to-the provisions
of sub-rules (2) and (3), the Governor shall on

receipt fromthe Court of the lists nmentioned in
Rul es 18, 30 and 21 mmke appoi ntnents to the service
on the occurrence of substantive vacancies by
taking candidates fromthe lists inthe order in
whi ch they stand in the respective |list.

(2) Appointnents to the service shall be made on
the rotational system the first vacancy shall be
filled from the list of officers of the Nyayik
Sewa, the second vacancy shall be filled from the
list of direct recruits (and so on), the renaining
vacancies shall thereafter be filled by pronotion
fromthe list of the officers of the Nyayi k Sewa.

Provided that for so |long as suitable officers
are available from the cadre of the Judicia

Magi strates, appointnents to the service shall be
made in such a way that the second fifth and ei ghth
(and so on), vacancy shall be filled fromthe  |i st

of Judicial Magistrates.

(3) Appointnent for tenporary vacancies or in
officiating capacity shall be nmade by the Governor
in consultation wth the Court from anpbngst’ the
nmenbers of the Nyayi k Sewa.

Provided that for so long as suitable  officers
are available from the cadre of the Judicia
Magi strate appoit-
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nments on tenporary vacancies or in officiating
capacity shall be nade in consultation wth the
Court from anongst the Judi ci al Magi strate

according to the quota fixed for that source under
t hese rul es:

Provided further that for so long as such nenbers
of the Judicial Service as are considered suitable
for appointnents on tenporary vacancies or in
of ficiating capacity, are not avai |l abl e in
sufficient nunber, the Governor in consultation
with the Court may fill in not nmore than 50 per
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cent of such vacancies from anongst the officers of
the cadre of Judicial Magistrates.

(4) The appointnments shall be made or rotationa
system the first vacancy shall be filled from the
list of officers of the Nyayik Sewa, the second
vacancy shall be filled fromthe list of Judicia
Magi strates (and so on).

I's obvious fromRules 22(3) and 22(4) reproduced above
that appointnments to the tenporary vacancies are to be nade
from anongst the menbers of the Nyayi k Swea and the Judicia
Magi strates. Under Rule 20 the Selection Conmittee has to
prepare a merit list in order of seniority of the officers
of Nyayik Sewa twi ce the nunber of vacancies and the said
list remains operative till the next recruitnent. Sinilarly,
a nmerit list of eligible officers from the Judi ci a
Magi strates is prepared. \Wenever tenporary posts are
created, appointments to the said posts under Rule 22(3) and
22(4) are made fromout of the lists so prepared. Rule 18 on
the contrary-is silent about the preparation of a simlar
nerit-list ~obviously because Rule 22 does not pernit any
appoi ntnent to the tenporary posts from anongst the direct
recruits. W see no justification is not applying the quota
rule to the tenporary posts in the service and confining
appoi nt nent s to said posts to the two sour ces of
pronotees. This Court ~in A Ks Subraman v. Union of India,
[1975] 2 S.C.R 979 held as under

"The quota rule will be enforced with reference to
vacancies ' in all posts,” whether pernanent or
temporary ‘included in the sanctioned strength of
the cadre (except such vacancies as are purely of a
fortuitous of adventitious nature) ..........

This court in P.s. Mahal v. Union-of India, [1984] 3
S.C.R 847 held as under
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"It is therefore obvious that if a vacancy arises
on account of an incunbent going on |leave or for
training or on deputation for a short period, it
would be a fortuitous or adventitious vacancy and
the quota rule would not be attracted in case of
such a vacancy. But where a vacancy arises on
account of in incumbent going on deputation for “a
reasonably 1long period and there is no reasonable
li kelihood of the person pronoted to fill" such
vacancy having to revert, the vacancy would  be
subject to the quota rule."

It is, therefore, apparent that what has to be
consi dered for the applicability of the quota rule
is a vacancy in a post included in the sanctioned
strength of the cadre.......
It is thus clear that the vacancies in the posts of
Executive Engi neer arising on account of deputation
of Executive Engineers to other departnents,
organi sati ons and public undertakings for a period
of one or nore years were long termvacanci es —and
they could not be regarded as fortutitous  or
adventitious in character and hence they were
subj ect to the quota rule".

When tenporary posts under rule 4(4) of the 1975 Rul e
are created as addition to the cadre we see no justification
to deny the direct recruits their share of the quota as
provided under rule 6 of the said rules. Rules 5 of the 1975
rul es specifically lays down that recruitnent to the service
shall be nmade fromthree sources including the direct
recruits. Rule 6 fixes the quota for various sources of
recruitment to the service and allocates 15 per cent of the
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posts in the service to the direct recruits. Rules 5 and 6
read with Rule 22(2) provide for appointnents to the service
in accordance wth quota. These rules have to be read
honbgeneously and as a part of the same schene. The service
having conprised of three sources including the direct
recruitment there is no justification to deprive the direct
recruits of their share in the tenporary posts in the
service. Unless the direct recruits are given their due
guota in the tenporary posts the seniority rule cannot
operate equitably. W see no justification whatsoever in
having rule 22(3) and 22(4) of the 1975 rules which deprive
one of the sources of recruitnment the benefit of appointnent
to the tenporary posts. The rules on the face of it are
di scrimnatory. There is no nexus with the object sought to
be achieved by fram ng the abovesaid rules. We, therefore,
strike down rules 22(3) and 22(4) of the 1975 rul es being
449

di scrimnatory ~and violative of Articles 14 and 16 of the
Constitution of India. W, however, direct that t he
appoi nt nents al ready nmade under these rules (22(3) and 22(4)
shall not be-invalidated on this ground. We further direct
that while selecting candi dates under rule 18 the Conmittee
shal |l prepare a nerit list of candidates twi ce the nunber of
vacanci es and the said |list shall remain operative till the
next recruitnent. We further direct that the appointnents
under rules 22(1) and 22(2) of the Rules shall be nade to
permanent as well as tenporary posts from -all the three
sources in accordance with the quota provided under the 1975
rul es.

Before parting with the judgnment we make it clear that
the findings and observations in Dixit-case to the extent
those are contrary to this judgnent, shall be deened to have
been over-rul ed.

W allowthe wit petitions and the Gvil M scelleneous
petition, quash the final seniority-list dated August 25,
1988 and direct the Hgh Court to prepare, circulate,
invite, objections and finalise the seniority list of the
service in the light of the findings given ‘and the
observations made by us in this judgnment. W reiterate our
findi ngs hereunder:

1. Al the 236 pronotee officers against 236 posts (229
permanent plus 7 tenporary) as Additional  District and
Sessions Judges on April 5, 1975 shall be deened to be
existing nenbers of the Service as constituted under the
1975 rules and they shall en bloc senior to all ~other
officers appointed to the service thereafter from three
sources in accordance wth their quota under the 1975
rules.)

2. W strike-down (first proviso to rule 26(1) of the
1975 rul es and di rect t hat t he cont i nuous
of ficiation/service by a pronotee appointed under the Rules
shal |l be counted for determining his seniority fromthe date
when a substantive vacancy in permanent or tenporary post is
made available in his quota under the 1975 rules.)

3. (W also strike-down rules 22(3) and 22(4) of the
1975 rules but the appointnents already nmade under these
rul es shall not be invalidated. W further direct that
while selecting candidates under rule 18 of the said Rule
the conmittee shall prepare a
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nerit of candidates tw ce the nunber of vacancies and the
said list shall renmain operative till the next recruitnment.

We further direct that the appointments under rules 22(1)
and 22(2) of the 1975 rules shall be made to permanent as
well as tenporary posts fromall the three sources in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 20

accordance with the quota provided under the said rules.)
There shall be no order as to costs.
R S. S Petition all owed.
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