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Si xteen villages in the territorial division of
Di strict Murshidabad on the west bank of river Ganges in the
State of West Bengal formed part of 8-Jangi pur Parlianentary
Constituency, and the elections in 1977, 1980 and 1982 were
held on this basis. This is how these villages were
described in the Delimtation of Parliamentary and Assenbly
Constituencies Order, 1976 (for short, "the Delimitation
Order, 1976"). However, the river Ganges having started
changing its course in 1957, ultimtely brought about the
change because of which these 16 villages canme to be located
towards the east bank of the river. After this change these
villages cone to formpart of the territorial division naned
as District Mal da. The State Gover nnent made the
consequential changes in the description of these villages
when they beconme part of District Mal da.  for al
adm nistrative purposes. In spite of this geographica
change resulting in inclusion of these 16 villages in the
territorial division of District Mlda for administrative
purposes, the position of these villages renai ned unaltered
for election purposes and they continued to form part of 8-
Jangi pur Parliamentary Constituency in accordance wth the
Delimtation Order of 1976 nade on the basis of the previous
census held in 1971. The next census is now due after the
year 2000.

The respondents who are residents of these villages
filed a wit petition in 1984 in Calcutta H gh Court
claimng that as a result of the above geographi cal change,
these 16 villages should now form part of the Malda
Parlianmentary Constituency since they have becone a part of
District Malda instead of the earlier District Mrshidabad.
It was clainmed that this is the duty cast on the El ection
Conmi ssion to make such a change by virtue of Section
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9(1)(b) of the Representation of the people Act, 1950 (for
short "the R P. Act, 1950). A wit of mandanus was cl ai ned
inthe wit petition to direct the Election Commission to
make this change. That wit petition has been allowed by a
| earned Single Judge of the Hi gh Court, who has al so granted
a certificate wunder Article 132 of the Constitution for
appeal to this Court. Hence this appeal

The only question for decision is : Wether the above
geographi cal change resulting in these 16 villages becom ng
part of District Malda when earlier they forned part of
Di strict Miurshidabad, requires these villages to be included
now in Ml da Parlianentary Constituency instead of Jangi pur
Parlianmentary Constituency as shown in the Delinitation
Order, 1976 ? This question has to be answered wth
reference to Section 9(1)(b) of the R P.Act, 1950 and
Section 11(1)(b) of the Delimtation Act, 1972 read with the
Third proviso to Article 82 of the Constitution of India.

The rel evant provi sions are as under :-

Constitution of India

"81. Conposition of the House of

the people.- (1) Subj ect to the

provisions of article 331, the House of

the peopl e shall consist of -

a)not nore than five hundred and thirty

nmenbers chosen by direct election form

territorial constituencies in the

States, and

b) not nore than twenty menbers to

represent the ‘Union territories, chosen

in such manner as Parliament may by | aw

provi de.

(2) For the purposes of sub-clause(a)

of clause (1) -

a) there shall be allotted to each State

a nunber of seats in the House of the

peopl e in such manner that the ratio

bet ween t hat nunber and the popul ation

of the State is, so far as practicable,

the same for all States; and

b) each State shall be divided into

territorial constituencies in such

manner that the ratio between the

popul ati on of each constituency and the

nunber of seats allotted to it is, so

far as practicable, the sane throughout

the State:

Provi ded that the provisions of sub-

clause (a) of this clause shall not be

applicable for the purpose of allotnent

of seats in the House of the people to

any State so long as the popul ation of

that State does not exceed six million

(3) Inthis article, the expression

"popul ati on" means the popul ation as

ascertained at the |ast preceding census

of which the relevant figures have been

publ i shed :

Provided that the reference in this

clause to the last preceding census of

whi ch the relevant figures have been

publ i shed shall, until the rel evant

figures for the first census taken after

the year 2000 have been published, be

construed as a reference to the 1971

census."
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"82. Readjustnment after each
census.- Upon the conpletion of each
census, the allocation of seats in the
House of the people to the States and
the division of each State into
territorial constituencies shall be
readj usted by such authority and in such
manner as Parliament may by | aw
det er mi ne:

Provi ded that such readj ust ment
shall not affect representation in the
House of the people until the
di ssol uti on of the then existing House:

Provided further that such
readj ust nent shall take effect from such
date as the president nmay, by order
specify and until such readj ustment
takes effect, any election to the House
may be held onthe basis of the
territorial constituencies existing
bef ore such readj ustnent:

Provi ded al so that until the
rel evant figures-for the first census
taken after the year 2000 have been
published, it/ shall not be necessary to
readj ust the allocation of seats in the
House of the People to the States and
the division of each State into
territorial constituencies under this
article.

R P. Act. 1950

"9. Power of Election Comm ssion
to nmaintain Delinmtation Order up-to-
date.- (1) The El ection Conmission may,
fromtime to time, by notification
published in the Gazette of India and in
the Oficial Gazette of the State
concer ned-

(a) correct any printing mstake in the
Delimtation of Parlianmentary and
Assenmbly Constituencies Oder, 1966, or
as the case may be, the Delimtation of
Parlianmentary and Assenbly
Constituencies Order, 1976 or any error
arising therein frominadvertent slip or
onm ssi on;

(a) make such amendnents in the
Delimtation of Parlianmentary and
Assenbly Constituencies Order, 1976 as
appear to it to be necessary or

expedi ent for consolidating with that
Order any notification or order relating
to delimtation of Parliamentary or
assenbly constituencies (including
reservation of seats for the Schedul ed
Castes or the Schedul ed Tribes in such
constituencies)issued under any Centra
Act ;

(b) where the boundaries or name of any
district or any territorial division
mentioned in the Order are or is
altered, make such anmendnents as appear
to it to be necessary or expedient for
bringi ng the Order up-to-date.

(2) Every notification wunder this
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section shall be laid as soon as may be
after it is issued, before the House of
the People and the Legislative Assenbly
to the State concerned."

Dolimtation Act. 1972

"9. Delimtationi of onstituencies.-
(1) The Comm ssion shall, in the manner
herein provided, then distribute the
seats in the House of the People
allocated to each State and the seats
assigned to the Legislative Assenbly of
each State to single-nenber territoria
constituencies and delimt themon the
basis of the | atest census figures,
having regard to the provisions of the
Constitution and the provisions of the
Acts specified in Section 8 and also to
the following provisions, nanely :-

(a) ~all constituencies shall, as far as
practicabl e, be geographi cal |l y conpact
areas, and in delimting themregard
shal | be had to physical features,

exi sting boundaries of adm nistrative
units, faciliti'es of conmunication and
publ i c convenience;

(b) every assenbly constituency shal

be so delinmited as to fall wholly within
one Parlianentary constituency;

(2) The Comm ssion shall -

(d) thereafter by one or nore orders
determ ne -

(i) the delimtation of

Parliamentary constituencies, and

(ii) the delinmitation of ‘assenbly

consti tuenci es,
of each State

10. Publication of orders and
their date of operation.- (1) The
Commi ssion shall cause each of its
orders nade under section 8 or section 9
to be published in the Gazette of India
and in the Oficial Gazettes of the
St at es concer ned.

(2) Upon publication in the
Gazette of India, every such order shal
have the force of |aw and shall not be
called in question in any court.

11. Power to maintain delimtation
orders up-to-date.- (1) The El ection
Conmi ssion may, fromtine to tine, by
notification in the Gazette of India and
inthe Oficial Gazette of the State
concerned -

(a) correct any printing mstake in any
of the orders made by the Delimtation
Conmi ssi on under section 9 or any error
arising therein froman inadvertent slip
or om ssion; and

(b) where the boundaries or name or any
district or any territorial division
nmentioned in any of the said orders are
or is altered, nake such anendnents as
appear to it to be necessary or

expedi ent for bringing the orders up-to-
date, so, however that the boundaries or
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areas or extent of any constituency

shal | not be changed by any such

notification.

(2) Every notification wunder this

section shall be laid, as soon as may be

after it is issued, before the House of

the people and the Legislative Assenbly

of the State concerned."

(enphasi s supplied )

Article 81 of the Constitution deals with composition
of the House of the People. Article 81(2)(b) indicates that
each State shall be divided into territorial constituencies
in such manner that the rati o between the popul ation of each
constituency and the nunber of seats allotted to it is, so
far as practicable, the sane throughout the State and
Article 81(3) indicates that the population means the
popul ation as ascertained at the |l|ast preceding census.
Article 82 then provides for readjustment after each census
and the Third proviso therein nakes it clear that until the
rel evant figures in the first census taken after the year
2000 have  been published it shall - not be necessary to
readjust the allocation of seacs in the House of the people
to the States and the division of each State into
territorial constituencies wunder this article.” This is the
prescribed limt wthin which readjustnent can be made til
the next census figures have been published after the year
2000.

The Representation of the People Act, 1950, is an Act
to provide the allocation of seats in and the delimtation
of constituencies for the purpose of election to, the House
of People and the Legislatures of States, and certain
matters connected therewith. Section 9 thereof deals with
the power of Election Conmi ssi on to mai nt ai n t he
Delimtation Order up to date. The duty of the Election
Commi ssion under Section 9 is to wupdate the Delimtation
Order, 1976 in the manner provided-therein. This power has,
therefore, to be construed in the context of the duty of the
El ection Conmission to update the Delinitation O der, 1976,
i f any change takes place as specified in the provision. The
mandanus issued by the H gh Court in the present case is for
the performance of this obligation in accordance wth
Section 9(1)(b), which is as under which is as under :-

"1) The El ection Commi ssion nay from

nme to tinme, by notification published in

the Gazette of India and in the Oficia

Gazette of the State concerned, -

(b) where the boundaries or name of any

district or any territorial division

mentioned in the Order are or is

altered, make such anmendnents as appear

to it to be necessary or expedient for

bringing the Order up-to-date."

This provision is attracted "where the boundari es or nane of
any district or any territorial division nentioned in-the
order are or is altered", to "make such anendnents as appear
toit to be necessary or expedient for bringing the order
up-to-date.” It means that where there is any alteration in
the boundaries or in the name of any district or any
territorial division nentioned in the order, such amendnents
whi ch have becone necessary to wupdate the Delimtation
Order, should be made. According to the respondents (wit
petitioners) and as held by the H gh Court, this duty can be
performed in the present case only by inclusion of the
aforesai d 16 villages in the Mal da  Parlianentary
constituency and their excl usion from the Jangi pur
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Parlianmentary Constituency of which they form a part as
shown in the Delimtation Oder, 1976. The question is:
Whet her the Delimtation Order can be nade up-to-date only
by change of the boundaries of these two constituencies, as
suggested or by change of the description of these vill ages
inthe Delimtation Order, 1976, describing them now as part
of District Malda instead of District Mirshidabad w thout
di sturbing their continuance as part of the Jangipur
Constituency ? The relevant provisionin the Delimtation
Act, 1972 must al so be seen now.

The Delimtation Act, 1972 is an Act to provide for the
readj ustment of the allocation of seats in the House of the
people to the States and the division of each State into
territorial constituencies for elections to the House of the
people etc., and for matters connected therewith. Section 9
prescribes the manner in which the Comm ssion shal
distribute the seats in the House of the people allocated to
each State and delimt themon the basis of the |atest
census figures having regard to the provisions of the
Constitution and the provisions of the Acts specified in
Section 8 _and the provisions specified therein. Section 10
prescribes the node ~of publication of orders of the
Conmi ssion and their date of operation; and adds that " upon
publication in the Gazette of India, every such order shal
have the force of l'aw and shall not be called in question in
any court." Section 11 (1)(b) then confers power on the
El ection Commission to maintain Delimtation Oders up to
date which is as under :-

"(1) The El ection Conm ssion may, from

time to time, by notification in the

Gazette of India and in the Oficial

(b) Wiere the boundaries or nanme of any

district or any territorial division

mentioned in any of the said orders are

or is altered, make such amendnents as

appear to it to be necessary or

expedi ent for bringing the orders up-to-

date, so, however, that the boundaries

or areas or extent of any constituency

shal | not be changed by any such

notification”

(enphasi s supplied)
A conparison of Section 11(1)(b) of the Delimtation Act
1972 with Section 9(1)(b) of the RP. Act, 1950 shows that
except for the last part of Section 11(1)(b) it is the sane
as Section 9(1)(b) of the R P. Act, 1950; and the additiona
words in Section 11(1)(b) are - "so, however, that the
boundari es or areas or extent of any constituency shall not
be changed by any such notification." These additional” words
| eave no doubt that the power to maintain Delinitation
Orders up-to-date conferred on the Election Conmission is
subject to the restriction that in updating the Delinitation
Orders occasioned by an alteration of the boundaries or name
of any district or any territorial division it does not make
any change in the boundaries or areas or extent or of any
constituency as shown in the Delimtation Oder. Cbviously,
the exercise required to be performed by the Election
Conmission as a result of any alteration in the boundaries
or nhane of any district or any territorial division
mentioned in the Delimtation Oder has to be nmade only by
changi ng the description of that area which has undergoing a
geographi cal change to correctly describe that part of the
constituency, the boundaries, area and extent of the
constituencies remaining the sane, i.e., unaltered. In other
words, there is a specific restriction agai nst any
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alteration or change in the boundaries or area or extent of
any constituency as shown in the Delimtation Oder and the
exercise of wupdating the Delinmtation Order has to be made
nmerely for the purpose of correcting the description of that
part of the constituency which has undergone a change in
description because of the subsequent change in the
boundaries or name of any district or any territoria
division mentioned in the Delimtation O der.

There can be no doubt that Section 11(1)(b) of the
Delimtation Act, 1972 is i ncapabl e of any ot her
construction since it does not permt the making of any
change in the boundary or area or in the extent of the
constituency as described in the Delimtation O der because
of the express prohibition therein. Section 9(1)(b) of the
R P. Act, 1950, must be construed simlarly for a harnonious
construction of both these provisions. If the sane words
which are wused in~ Section 9(1)(b) are used also in Section
11(1)(b) with this further addition containing the express
restriction, there is no occasion to construe Section
9(1)(b) of “the RP. Act, 1950 differently to permt an
exerci se expressly forbidden by Section 11(1)(b) of the
Delimtation Act, 1972.

In our opinion, the entire scheme of these enactnents
and the nature of power conferred on the Election Comm ssion
to nerely update /'the Delimtation Oder by making the
necessary changes on account of Subsequent events to correct
the description in the Delimtation Oder which has become
i nappropriate, lead 'to the conclusion that the power of the
El ecti on Conm ssion  under these provisions is only of this
kind. This power cannot extend to alteration of the
boundari es or area or extent of any constituency as shown in
the Delimtation Order. The prayer nmadein the wit petition
filed in the H gh Court which has been granted by the Hi gh
Court is contrary to the express  prohibition contained in
Section 11(1)(b) of the Delimtation Act, 1972. This being
so, a mandanus could not be Jissued to the Election
Conmission to performan exercise expressly forbidden by
| aw. This appeal has, therefore, be allowed.

Consequently, the appeal is allowed. The -judgnent of
the Hi gh Court is set aside.




