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1. Leave granted.

2. An application for quashing the conplaint being CC No.216 of 2006
filed in the Court of the Metropolitan Mgi strate, Cyberabad at Mal kagiri
filed the petitioner under Section 482 of the Code of Crimnal Procedure, has
been di sm ssed by the Hi gh Court of Andhra Pradesh by reason of the

i mpugned j udgnent .

3. Basic fact of the matter is not in dispute.

4. First respondent herein filed a conplaint petition. The parties hereto
entered into an agreement for sale in respect of a house adneasuring 350
square yards for a consideration of Rs.23,80,000/-. A sumof Rs.5,00,000/-
was paid by way of advance. A sale deed was executed on 30.9.2005 by the
appel l ant herein on recei pt of the balance sum of Rs.18, 79, 000/-.

5. I ndi sputably on or about 29.9.2005, two roons, allegedly, constructed
on the said | ands were denolished. A suit was filed in relation thereto.
Respondent No.1 was al so defendant in the said suit. In the witten

statenent, she stated :

\023Whereas it is the Plaintiffs who by denvolishing
exi sting structure when the defendant No.2 and her
fam |y menbers are away and even the electricity
connection nmeter was thrown away and in_ that
regard this defendant No.2 herein has reported the
matter to the concerned police and this Plaintiffs
herein have also filed a caveat application having
got signed the sane in the affidavit. And whereas
before this Hon\022ble Court, the sane Plaintiffs
herein has put his thunb inpression and the
Plaintiff herein by taking advantage of ad interim
orders, are trying to forcibly encroach upon the
suit schedul e property.\024

6. Respondent herein, in the said suit, inter alia, contended that the suit
properties are different fromthe subject matter of the deed of sale. Although
the aforenmentioned witten statenent was filed only in March, 2006, first
respondent herein filed a conplaint in the court of Metropolitan Mgistrate,
Cyberabad at Nerednet all eging conmission of an offence by the appell ant
purported to be under Section 420 of the Indian Penal Code.

7. Submi ssion of M. MN. Rao, |earned Senior Counsel appearing on

behal f of the appellant is that the allegations contained in the conplaint
petition, even if given face value and taken to be correct in their entirety, do
not disclose any offence. Learned counsel would contend that froma

perusal of the witten statenent filed by the first respondent, it woul d appear
that they she at all material tines was aware of the purported denolition of

the said roomns.
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8. Section 415 of the Indian Penal Code reads thus :
\ 023Section 415 \ 026 \023Cheati ng\ 024 Whoever, by
decei ving any person, fraudulently or dishonestly

i nduces the person so deceived to deliver any
property to any person, or to consent that any
person shall retain any property, or intentionally
i nduces the person so deceived to do or omt to do
anyt hi ng which he woul d not do or omt if he were
not so decei ved, and which act or om ssion causes
or is likely to cause damage or harmto that person
in body, mind, reputation or property, is said to
"cheat".

Expl anati on,\ 027A di shonest conceal nent of facts is
a deception within the nmeaning of this section.\024

Section 415 of the Indian Penal Code is required to be read with the
definition of the expression \021di shonestly\022 as contained in Section 24 thereof
in terns whereof sonething nust be done with an intention of causing
wrongful gain-to one person or wongful |oss to another
9. There exists a dispute as to whether the property whereupon the said
two roonms were allegedly situated was the same property formng the
subject matter of the deed of sale or not. A civil suit has already been filed
inrelation thereto. Respondent No.1l herein was aware of the fact that the
said two roons stood denolished. It is furthernore not in dispute that the
denolition was not caused by the appellant herein. In her witten statenent
filed in the said suit, the first respondent did not nake any all egati on agai nst
the appell ant herein.  The H gh Court, in its judgment, inter alia, opined that,
prima facie, the appellant conceal ed the fact of denolition of the prem ses
fromthe first respondent before execution of the aforenentioned deed of
sal e.

10. The short question which arises for consideration is as to whether a
case of cheating within the neaning of Section 415 of the Indian Penal Code
has been made out or not.

11. I ngredi ents of cheating are

(i) deception of a person either by making a fal'se or m sl eading
representation or by other action or om ssion; and

(ii) fraudulent or dishonest inducenent of that person to either deliver any
property to any person or to consent to the retention thereof by any

person or to intentionally induce that person to do or omt to do

anyt hi ng which he woul d not do or omit if he were not so deceived

and which act or om ssion causes or is likely to cause damage or harm
to that person in body, nmind, reputation or property.

12. Wi |l e executing the sale deed, the appellant herein did not make any
fal se or m sleading representation. There had al so not been any di shonest
act of inducenment on his part to do or omt to do anything which he could

not have done or onitted to have done if he were not so deceived.

Admittedly, the natter is pending before a conpetent civil court. A decision
of a conpetent court of lawis required to be taken-in this behalf.
Essentially, the dispute between the parties is a civil dispute.

13. For the purpose of establishing the offence of cheating, the
conplainant is required to show that the accused had fraudulent or di shonest
intention at the tinme of making prom se or representation. 1In a case of this
nature, it is permissible in lawto consider the stand taken by a party in a
pending civil litigation. W do not, however, nean to |ay down a | aw t hat
the liability of a person cannot be both civil and criminal at the sane tine.
But when a stand has been taken in a conplaint petition which is contrary to
or inconsistent with the stand taken by himin a civil suit, it assunes
significance. Had the fact as purported to have been represented before us
that the appellant herein got the said two roons denolished and conceal ed

the said fact at the time of execution of the deed of sale, the matter m ght
have been different. As the deed of sale was executed on 30.9.2005 and the
purported denmolition took place on 29.9.2005, it was expected that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

conpl ainant/first respondent would come out with her real grievance in the
witten statenent filed by her in the aforenentioned suit. She, for reasons
best known to her, did not choose to do so.

14. In this view of the matter, we are of the opinion that in the facts and
ci rcunst ances obtai ning herein, no case has been nade out for proceeding
with the crimnal case.

15. In G Sagar Suri & Anr. v. State of U P. & Os. [(2000) 2 SCC 636],
this Court opined

\ 0238. Jurisdiction under Section 482 of the Code has

to be exercised with great care. In exercise of its

jurisdiction the High Court is not to exam ne the

matter superficially. It is to be seen if a matter,

which is essentially of a civil nature, has been

given a cloak of crimnal offence. Crimna

proceedi ngs are not a short cut of other renedies

available in law. Before issuing process a crimna

court has to exercise a great deal of caution. For

the accused it is a serious matter. This Court has

laid certain principles on the basis of which the

Hi gh Court i's to exercise its jurisdiction under

Section 482 of the Code. Jurisdiction under this

section has to be exercised to prevent abuse of the

process of any court or otherwi se to secure the

ends of justice.

Therein, having regard to the fact that a crimnal conplaint under
Section 138 of the Negotiable Instruments Act had al ready been pending, the
crimnal conplaint under Section 406/420 found to be an abuse of the due
process of |aw.
16. In Anil Mahajan v. Bhor Industries Ltd. & Anr. [(2005) 10 SCC 228],
this Court held :
\0238. The substance of the conplaint is to be seen
Mere use of the expression \023cheating\024 in the
conplaint is of no consequence. Except nention of
the words \023decei ve\ 024 and \023cheat\ 024 in the conpl ai nt
filed before the Magistrate and \023cheating\024 in the
conplaint filed before the police, there is no
avernent about the deceit, cheating or fraudul ent
intention of the accused at the tinme of enteringinto
MOU wherefromit can be inferred that the
accused had the intention to deceive the
conpl ai nant to pay. According to the conplainant,
a sum of Rs. 3,05, 39,086 out of the total amount of
Rs. 3, 38, 62,860 was paid | eavi ng bal ance of
Rs. 33, 23,774. W need not go into the question of
the difference of the anmounts mentioned in the
conpl aint which is much nore than what is
mentioned in the notice and al so the defence of the
accused and the stand taken in reply to notice
because t he conpl ai nant\022s own case is that over
rupees three crores was paid and for bal ance, the
accused was gi ving reasons as above-noticed. The
addi ti onal reason for not going into these aspects is
that a civil suit is pending inter se the parties for
the anounts in question.\024

17. In Hra Lal Hari Lal Bhagwati v. CBI, New Delhi [(2003) 5 SCC
257], this Court opined

\023It is settled law, by a catena of decisions, that for
establishing the offence of cheating, the

conplainant is required to show that the accused

had fraudul ent or dishonest intention at the tine of

nmaki ng prom se or representation. Fromhis

maki ng failure to keep prom se subsequently, such

a cul pable intention right at the beginning that is at
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the time when the prom se was nade cannot be
presuned. It is seen fromthe records that the
exenption certificate contained necessary
conditions which were required to be conplied

with after inmportation of the machine. Since the
CCS could not conmply with it, therefore, it rightly
paid the necessary duties w thout taking advantage
of the exenption certificate. The conduct of the
CCS clearly indicates that there was no fraudul ent
or di shonest intention of either the GCS or the
appel lants in their capacities as office-bearers right
at the tinme of making application for exenption .
As there was absence of dishonest and fraudul ent
intention, the question of conmitting offence

under Section 420 of the Indian Penal Code does

not arise.\024

{See also Hra Lal Hari Lal Bhagwati v. CBI, New Del hi [(2005) 3
SCC 670] and Indian G| Corporation v. NEPC India Ltd. & Os. [(2006) 6
SCC 736]}.
18. For the reasons aforenentioned, the inpugned judgnent cannot be
sustained. It is set aside accordingly. Appeal is allowed. No costs.




