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ACT:

Constitution of India, Arts. 22(4) and 22(7)-Power of State
Legi slature to nake law providing for preventive detention
for nore than three nonths under Art. 22(4) is concurrent
with that of Parliament under Art. ~ 22(7)-Wst Benga
(Prevention of Unlawful Activities) Act, 1970 (President’s
Act 19 of 1970), ss. 10 to 13-Sections are not violative of
Art. 22(7) and are valid-Article 22(7) 1is permssive-
President’s Act, 19 of 1970 is not violative of Art.
19(1)(d) of Constitution--S. 3(2)(c) of Act, construction
of .

HEADNOTE:
The respondents were detained under the West Benga
(Prevention of Violent Activities) Act, 1970. In wit

petitions before the H gh Court they ~challenged the
constitutional validity of the Act on the follow ng grounds:
(1) that it was not a | aw made by Parlianment as contenpl at ed
by Art. 22(7) of the Constitution with the result that the
extension of the detention for a period |onger than  three
nmonths was unconstitutional. Sections 10 to 13 of the Act
were described as violative of Art. 22(4) and (7)- of the
Constitution; (2) that the restrictions both in respect of
substantive |law and in respect of procedure inposed by the
Act on detenus’ right guaranteed Art. 19(1)(a) wer e
unreasonabl e and, therefore, the Act was unconstitutional

and (3) that the Act was violative of Art. 14 of the
Constitution in as nuch as it gave arbitrary. unguided and
uncanal i sed power to the State Executive w thout prescribing
any qguidelines for its exercise. The H gh Court held that
the Act was not a |law made by Parlianent in terms of Art.
22(7) of the Constitution. It further held that the
Provi sions contained in ss. 11 and 13 of the Act relating to
the procedure before the Advisory Board in respect of the
person detained for a |onger period than three nonths were
ultra vires Art. 22(7) of the Constitution because under the
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said Article, Parlianent alone has been invested wth
jurisdiction to legislate on these matters. On the question
of applicability of Art. 19(1) the H gh Court came to the
conclusion that it Was not applicable to the inpugned Act.
The challenge on the basis of Art. 14 of the Constitution
was al so repelled as the classification contenplated by the
Act could by no neans be considered unreasonable. Appeal to
this Court was filed by the State.

HELD : (1) Article 22(7)(b) and (c) are not nmandatory.
Clause of the Article on its plain reading nerely authorises
or enables the Parliament to make a | aw prescribing (i) the
circunst ances under which a person nmay be detained for a
period | onger than three nonths (ii) the maxi num period for
which a person may in any class or classes of cases be
detai ned under the |law providing for preventive detention
and (iii) the procedure to be followd by the Advisory Board
in an inquiry wunder cl. (4)(a) of this Article. The
respondents’ contention that 'may’ in the opening part of
this Article nust he read as "shall" in respect of sub-,cis.
(b) and (c) though it retains its nornal perm ssive
character-in so far as cl. (a) is concerned, in the absence
of special conpelling, reasons can be supported neither on
principle nor by precedent.” On the other hand this Court in
Krishnan’s case as well as in Gopalan s case held sub-cl
(b) of cf. (7) to be perm ssive. [439 H 440 B]

435

S. Krishnan v. State of Madras, [1951] S.C.R 621, 639 and
Copal an v. State of Mdras, [1950] S.C.R 88, relied on

The power of the State Legislature under Art. 246 wth
respect to preventive detention enuneratedin Entry 3 of

List IIl is <co-extensive with that or  Parlianment wth
respect to such preventive detention and it nust necessarily
extend to all incidental natters connected with preventive

detention as contenplated by this entry, ‘subject only to the
condition that it does not conme into conflict with a I|aw
made by Parlianent with respect tothe same matter. There
is no provision of the Constitution nor of any other |aw
which would justify lintation on the power of the /State
Legislature to make a valid law providing for detention
under Art. 22(4) for a period beyond three nonths ~on the
ground of absence of law nmade by Parliament -permtting
detention for such period. Had the Constitution intended
such a result it would certainly have nade express provision
to that effect. Security of a State, mmintenance of public
order, and of supplies and services essential to the
conmuni ty denmand effective safeguards in the larger interest
of sustenance of peaceful denocratic way of life. [440 G 441
F]

Majority view in Pooranlal Lakhan Pal v. Union . of India,
[1958] S.C. R 460, held binding.

(2) (a) The restrictions on the citizen's freedom as
embodied in Art. 19(1) (d) of the Constitution placed by the
Act must be held to be eminently in the interest of genera

public. This Court can and shoul d take judicial notice  of
the historical events which led to the President’s rule.
Those events fully denpnstrate the necessity in the interest
of the general public to brings on the statute book the pro-
vi sions of the Act. The challenge to cls. (a), (b), (d) and
(e) of s. 3(2) of the Act was prima facie unfounded for
there can be no two opi nions about the acts covered by these
clauses being reasonably likely to be prejudicial to the
mai nt enance of public order. That, disturbance of public
order in a State may in turn prejudicially affect its
security it also undeniable. Fairly close and rationa

nexus between these clauses and the maintenance of public
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order and security of the State of Wst Bengal is wit |arge
on the face of these clauses. [443 CD; 445 E-F]

(b) Wen one closely examnmines the circunstances in which
the Act was passed, the mischief intended to be renmedied by
its enactnent, and the purpose and object of enacting it,
cl. (c) of sub-s. (2) considered in the background of sub-s.
(1) of s. (3) nust be construed to nean causing insult to
the Indian National Flag or to any other object of public
veneration in such a situation as reasonably exposes the
act, causing such insult to the view of those, who hold
these objects in veneration or to the public view, and it
woul d not cover cases when the Indian National Flag or other
object of public veneration is nutilated, danmaged, burnt
defil ed or destroyed, conpletely unseen or when incapabl e of
bei ng seen, by anyone whose feelings are likely to be hurt
thereby. The act causing insult referred to in cl. (c) mnust
be such as would be capable of arousing the feelings of
indignation in sonmeone and that can only be the case when
insult is caused in the circunmstances just explained. So
construed, cl.(c) woul d, be clearly within the expression
"acting in _any nmanner prejudicial to the maintenance of

public order". This restricted construction of cl. (c) is
adm ssible on the statutory |anguage and the |egislative
schene. On this construction the challenge to cl. (c) on

the basis that insulting an object of public veneration in
privacy coul d have no rational nexus w th the disturbance of
public order or security of the State, nust fail. [445 H 446
Dl

436

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION : Crimnal Appeals Nos. 217
to 233 of 1971.

Appeal s fromthe judgnent and order dated Septenber 13, 1971
of the Calcutta High Court in Crimnal M sc. Cases ' Nos.
169, 177, 222, 224, 229, 230, 231, 237, 285, 236, 287, 316,
328, 329, 330 and 331 of 1971

Niren De, Attorney-General, D. N Mikherjee and G S
Chaterjee, for the appellant (in all the appeals).

Niren De, Attorney-Ceneral, R H. Dhebar, Ram Panjwani ~ and
S. P. Nayar, for the Attorney-Ceneral for India (in all the
appeal s).

Sommath Chatterjee, D. K Sinha, Rathin Das, and Indira Ja
Singh, for the respondents (in C. As. Nos. 219, 223 and
225 to 227 of 1971).

Aruk Prakash Chatterjee, Rathin Das, Dalip K. ' Sinha and
Indira Jai Singh, for the respondents (in Cr. As. Nos. 228
and 230 to 233 of 1971).

The Judgnent of the Court was delivered by

Dua, J.-These appeals have been presented to this @ Court
pursuant to certificate of fitness granted by the Calcutta
Hi gh Court wunder Art. 132(1) of the Constitution from a
conmmon judgnent of that Court allowing 17 wit petitions
presented on behalf of the persons detai ned under the West
Bengal (Prevention of Violent Activities) Act, 1970
(President’s Act 19 of 1970) (hereafter called the Act). In
the Hi gh Court the constitutional validity of the Act was
chal | enged on the grounds :(1) that it was not a | aw made by
Parlianment as contenplated by Art. 22(7) of the Constitution
with the result that the extension of the detention for a
period longer than three nonths was unconstituti onal
Sections 10 to 13 of the Act were described as violative of
Art. 22(4) and (7) of the Constitution; (2) that the
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restrictions both in respect of substantive law and in
respect of procedure inposed by the Act on detenus’ right
guar ant eed by Art. 19(1)(d) were unr easonabl e and,
therefore, the Act was unconstitutional; and (3) that the
Act was violative of Art. 14 of the Constitution inasnuch as
it gave arbitrary, unguided and uncanalised power to the
State Executive without prescribing any guidelines for its
exerci se.
The High Court held that the Act was not a |aw nmade by
Parliament in terms of Art. 22(7) of the Constitution. This
conclusion is not questioned by the | earned Attorney Cenera
before wus and indeed he has conceded that the Act is not a
law nade by Parlianent as contenplated by Art. 22(7). The
Hi gh
437
Court then considered the question of the effect of the Act,
if it is to be deenmed to be an Act passed by the West Benga
Legi sl ature. On this point it came to the conclusion that
the provisions contained inss. 11 and 13 of the Act
relating to the procedure before the Advisory Board in
respect of the person detained for-a |onger period than
three months was ultra vires Art. 22(7) of the Constitution
because under the said Article, Parlianent alone has been
invested with jurisdiction to |legislate on these matters.
The State Legislature was accordingly held to be inconpetent
to nmke a | aw prescribing procedure for the Advisory Board
and also to nake a |l aw providing for detention for nore than
three nonths. On the question of applicability of Art.
19(1) the H gh Court cane to the conclusion that it was not
applicable to the i mpugned Act and, therefore, the Act could
not be struck down as violative of Art. 19(1)(d) or under
any other clause of Art. 19(1). The challenge on the basis
of Art. 14 of the Constitution was also repelled as the
classification contenplated by the Act could by no neans be
consi dered unreasonable. In the final result on the ground
of invalidity of ss. Il and 13 ‘the wit petition was
allowed with respect to the detention of the detenus beyond
the period of three nonths.
In this Court the learned Attorney General has concentrated
his attack on the inpugned judgnment on the —argunment that
Art. 22(7) of the Constitution does not confer — exclusive
jurisdiction on the Parliament to make a law for valid
detention of persons for a period |onger than three nonths
and that the State Legislature is fully conpetent, to make
laws for detention, to prescribe procedure for the Advisory
Board and al so to nake | aw for the detenus beyond the period
of three nonths.
In order to appreciate the legal position it is desirable to
reproduce Art. 22 of the Constitution

"22. Protection against arrest and detention

in certain cases :

(1) No person who is arrested shall be
detained in custody w thout being informed, as
soon as may be, of the grounds for such arrest
nor shall he be denied the right to consult,
and to be defended by, a |egal practitioner of
hi s choi ce
(2) Every person who is arrested and
detained in custody shall be produced before
the nearest magistrate within a period of
twenty-four hours of such arrest excluding the
time necessary for the journey fromthe place
of arrest to the court of the magistrate and
not such person shall be detained in custody
beyond the said period without the authority
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of a mmgistrate.

438

(3) Nothing in clauses (1) and (2) shal
appl y-

(a) to any person who for the time being is
an eneny alien; or

(b) to any person who is arrested or

det ai ned under any law  providing for
preventive detention
(4) No law  providing for preventive

detention shall authorise the detention of a
person for a longer period than three nonths
unl ess-

(a) an Advi sory Board consisting of persons
who are, or have been, or are qualified to be
appoi nted as, Judges of a Hgh Court has
reported before the expiration of the said
period of three nmonths that there is in its
opi ni.on sufficient cause for such detention
Provided that nothing in this sub-clause shal
aut horise the detention of any person beyond
the maxi mum period prescribed by any | aw nade
by Parlianent under sub-clause (b) of clause
(7); or

(b) such person is detained in accordance
with the provisions of  any |aw nade by
Parliament under sub-clauses (a) and (b) of
clause (7).

(5) ‘When any person is detained in pursuance
of an order made under any |aw providing for
preventi ve detention, the authority naking the
order shall as soon as nay be, communicate to
such person the grounds on which the order has
been nmade and shall afford him the earliest
opportunity of making a representation agai nst
the order.

(6) Nothing in C ause (5) shall require the
aut hority maki ng any such order as is referred
to in that ,clause to disclose facts’ which
such authority considers to be against the
public interest to disclose.

(7) Parliament may by | aw prescri be-

(a) the circunstances tinder which, and the
class or classes of cases in which, a person
may be detained for a period longer thanthree
nont hs under any | aw providing for preventive
detention w thout obtaining the opinion of an

Advi sory Boar d in accordance with the
provi si ons of sub-clause (a) of clause (4);
439

(b) the maxi mum period for which any person
may in any class or classes of cases be
det ai ned under any law  providing f or
preventive detention; and
(c) the procedure to be followed by an
Advi sory Board in any inquiry under sub-clause
(a) of clause (4)."
It is clear that cl. (4) of this Article only prohibits a
law providing for preventive detention, to aut hori se
detention of a person for nore than three nonths unless an
Advi sory Board as contenplated by sub-cl. (a) of the said
cl ause has, before the expiry of three nonths of detention
reported that in its opinion there is sufficient cause for
such detention, or unless such person is detained in
accordance with the provisions of any | aw made by Parli anent
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under sub-cl. (a) and (b) of cl. (7). Again, even when an
Advi sory Board has, under sub-cl. (a) of cl. (7), reported
the existence of sufficient cause, detention cannot exceed
the maxi mum period prescribed by a | aw nade by Parlianent
under sub-cl. (b) of this clause. The expression "such
detention” in sub-cl. (a) of cl. (4), according to the
majority viewin Pooranlal Lakhan Pal v. Union of India(l)
refers to preventive detention and not to any period for
whi ch such detention is to continue because the decision
about the period of detention can only be taken by the
det ai ni ng aut hority.

Now, the argument raised in the H gh Court and accepted by
it and repeated before us by Shri S. N Chatterji on behalf
of the respondents is that . cl. (7) (b) of Art. 22 nakes it
obligatory for the Parlianent to prescribe by law the
maxi mum period for which a person may be detained as also
the procedure to  be followed by the Advisory Board in
hol ding” the enquiry under cl. (4) (a) of this Article.
According to the submi ssion, in the absence of such a | aw by
Par | i ament no order of detention can authorise detention of
any person for—a period | onger than three nonths and at the
expiry of three nonths all persons detai ned under the Act
nmust be rel eased.

We are unable to accept this construction of cl. (7) of Art.
22. It is noteworthy that Shri Chatterji, |earned counsel
for the respondents, expressly conceded before us that Art.
22(7) is only an enabling or a perm.ssive provision and it
does not inpose a nmandatory obligation on the Parlianent to
make a |law prescribing the circunstances under which a
person may be detained for nore than three nonths as stated

t herein. But according to himsub-cl. (b) and (c) of cl
(7) do contain a nandate to the Parliament which is
obl i gatory. In our view, cl. (7) of this Article on its

pl ai n reading nerely authorises or enables the

(1) [21958] S.C.R 460.

440

Parlianment to nmake a | aw prescribing, (i) the circunstances
under which a person nay be detained for a period |onger
than three nonths, (ii) the maximumperiod for which a
person may in any class or classes of cases be _detained
under any |aw providing for preventive detention-and (iii)
the procedure to be followed by the Advisory Board in an
enquiry under cl. (4) (a) of this Article. The respondents’
contention that "may" in the opening part of this Article

nmust be read as "shall" in respect of subclauses (b) and (c)
though it retains its normal pernissive character in so far
as cl. (a) is concerned, in the absence of speci a

conpel l'ing reasons can be supported neither on principle nor
by precedent of which we are aware. On the other hand 'this
Court has in S. Krishnan v. State of WMadras(1), agreeing
with the observations of Kania C.J. in CGopalan v. State of
Madras 2 held sub-cl. (b) of cl. (7) to be permissive. This
opinion is not only binding on us but we are also in
respectful agreement with it. Apart fromthe excl usive power
of the Parlianent to nake laws in respect of "preventive

detention for reasons connected wth defence, foreign
affairs or security of India, persons subject to such
detention" (vide Art. 246 (1 ) and Entry 9 List |, Seventh

Schedule), Parliament and State Legislatures have both
concurrent powers to nmake laws in respect of "preventive
detention for reasons connected with the security of a
State, the nmaintenance of public order, or the naintenance
of supplies and services essential to the comunity; persons
subj ect to such detentions" (vide Art. 246(2) and Entry 3 in
List 11l of Seventh Schedule). A law made by Parlianent in
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respect of preventive detention falling under Entry 3 of

List 11l has to prevail over a State |law on the subject to
the extent to which it is repugnant lo the State law unless
the State law is covered by Art. 254(2). Parl i ament,
however, is not debarred by cl. (2), as is clear from the
Proviso. from enacting a lawwith respect to preventive
detention enunerated in Entry 3 of List Il which may hive

the effect of adding to, anending, varying or repealing such
State law. The State Legislature has thus plenary power to
make a law providing for preventive detention wthin the
[imtations inmposed by the Constitution just noticed. The
power of the State Legislatures under Art. 246 with respect
to preventive detention enunerated in Entry 3 of List IIl is
co-extensive with that of Parlianent with respect to such
preventive detention and it must necessarily extend to al
incidental matters connected with preventive detention as
contenmplated by this entry, subject only to the condition
that it does not come into conflict with a |law made by
Parlianment with respect to the same matter. There is no
provision of the Constitution to which our attention has
been drawn nor has any principle of law or precedent been
brought to our notice, which would

(1) [21951] S.C. R 621 at 639.

(2) [1950] S.C.R 88.

441

justify a limtation on the power of the State Legislature,
as suggested by the respondent, to nake a valid |aw
providing for detention under Art. 22(4) for a period beyond
three nonths on the ground of ‘absence of a Ilaw made by
Parliament permtting detention for such period. Had the
Constitution intended such a result it would certainly have
nade an express provision to that effect. Since Art. 22
covers the subject of preventive decision both under the |aw
made by Parlianent and that nmade by State Legislatures, if
State Legislatures were intended by "the Constitution to
function under a limtation in respect of the period of
detention one woul d have expected to find such a limtation
expressly stated in this Article.. But as we read cl. (7) of
Art. 22 it merely invests the Parliament with an overriding
power enabling it, if the circunstances so require, to make
a law, providing for preventive detention prescribing the
circunst ances under which a person may be detained for a
period longer than three nobnths wthout obtaining the
opi nion of an Advisory Board and, also, prescribing the
maxi mum period for which any person nmay be- detai ned under
any such law and further prescribing the procedure to be
followed by an Advisory Board. It does not  prohibit the
State Legislature fromnaking a |law either providing for
preventive detention for a |longer period than three nonth-,
when there is a provision for securing the opinion of an
Advi sory Board or prescribing procedure to be followed by
such Advisory Board. Such a power with the State Leg
stature, hedged in by effective safeguards as it is, appears
to us to be necessary to enable it to deal wth energent
situations necessi tating enactments with respect to
preventive detention for safeguarding the security of the
State against violent activities secretly organised by anti -
social and subversive elenments with the intention of
produci ng chaos. Security of a State, nmaintenance of public
order and of supplies and services essential to the
conmuni ty denmand effective safeguards in the larger interest
of sustenance of peaceful denocratic way of life. Article
22, therefore, nust be construed on its plain [|anguage
consistently with the basic requirenent of preventing anti-
soci al subversive element’s frominperiling the security of
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States or the maintenance of public order or of essentia

suppl ies and services therein

On behalf of the respondents sone stress was laid on the
di ssenting opinion of Sarkar J., (as he then was) in
Pooranl al Lakhan Pal’s case(1l). The majority viewin that
case is, however, not only binding on us but we are in
respectful agreement with that view

Shri A P. Chatterjee also appearing for the respondents
addressed el aborate argunents in support of the subm ssion
that, after the decision in R C  Cooper v. Union of
India(2) the view

(1) [1958] S.C.R 460

(2) [1970]3 S.C. R 530.

442

taken in Copal an’s case (supra), that Art. 22 is exhaustive
on the subject of preventive detention and Art. 19(1)(d) is
wholly out of the picture, is no |longer good law. On this
prem se he attenpted to develop his attack on the
reasonabl eness of the restrictions i nposed on the
fundanent'al -~ right of a person detained under the Act, to
nove freely throughout theterritory of India. According to
his subnission the restrictions inposed on the persons
detained wunder the “Act are not in the interest of the
general public with the result that the Act nmust be struck
down as violative of ‘Art. 19 (1) (d). 'On behalf of the
appel l ants this argunment was countered on the ground that
Cooper’s case (supra) was strictly confined only to the
ri ght of property and that the right to personal freedom was
not directly involved. In the alternative, according to the
| earned Attorney General, the restrictions  inposed on a
person who is detained with a viewto preventing him from
acting in any manner Prejudicial to the security of the
State or the maintenance of public order, as the inmpugned
Act purports to do, cannot be considered not to be in the
i nterest of the general public.

In our opinion, assum ng that Art. 19(1)(d) of the  Consti -
tution is attracted to the case/of preventive detention

restrictions inposed by the Act on the fundanental rights of
a citizen, who has been detained under the Act, to npve
freely throughout the territory of India, with a view to
preventing himfromacting in any manner prejudicial to the
security of the State of West Bengal or naintenance of
public order, are clearly in the interest of the genera

public. The Act, it has to be borne in mind, was brought on
the statute book by the President because of a feeling of
"increasing anxiety over the continuing violent activities
in Wst Bengal of the 'Naxalites’, other simlar~ extrem st
groups and antisocial elenents operating with them" (vide
Reasons for the enactnent). The existing |aws, as "Reasons
for enactnment" al so expressly point out, were "found to be
i nadequate for dealing wth the situation' and it was
consi dered "necessary to vest the State administration wth
powers to detain persons in order to prevent them from
i ndul gi ng in violent activities". To conpl ete the
hi storical background, it may, at this stage, be pointed
out, that on March 19, 1970 a procl amati on had been issued
by the President under Art. 356 of the Constitution from
which it is clear that he was satisfied that a situation had
arisen in which the Government of that State could not be
carried on in accordance wth the provisions of the
Constitution and the President assumed to hinmself all the
functions of the Government of that State. Pursuant to that
proclamation on April 29, 1970 the Parliament passed the
West Bengal State Legislature (Del egati on of Powers) Act, 17
of 1970 whereby the power of the Legislature of the State of
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West Bengal to nmake |aws was conferred on the President.
Thi s

443
would clearly show that the situation in the State of West
Bengal was not normal when the Act was enacted. It is of

course undemabl e that in considering, statutes |ike the one
before us this Court ought to shove the greatest concern and
solicitude in wupholding and safeguarding the fundanenta
right of liberty of the citizen. But as against that, we
must not forget the historical background in which the
necessity for enacting the Act was felt by the President.
It is also noteworthy that before enacting this Act the
Conmittee constituted under the proviso to S. 3(2) of Act 17
of 1970 was al so duly consulted. Keeping in viewthe tines
we are living in particularly the present situation in the
State of West Bengal, where | aw essness and sabotage has
since a long tine been ranpant to an extent hitherto
unknown, it seenms to wus that the restrictions on the
citizens /freedom as enbodied in Art. 19 (1) (d) of the
Constitution, placed by the Act, nust be held to be
emnently-in the interest of the general public. This Court
can and shoul d take judicial notice of the historical events
which led to the President’s rule. Those events, in our
view, fully denmponstrate the necessity in the interest of the
general public to/bring on the statute book the provisions
of the Act. The general argunent chal l'enging the vires of
the Act is thus wholly without substance.
Shri  A. P. Chatterjee next directed his attack to the
validity of the various clauses of sub-s. (2) of s. 3 of the
Act. According to the subm ssion these clauses arbitrarily
extend the scope of the expression "acting in-any nanner
prejudicial to the security of a State or the maintenance of
public order." Let wus turnto s.3to see how far the
respondents’ attack is substantiated. This section reads :-
"3(1) The State Governnent may, if satisfied
with respect | o any person that with a viewto
preventing him from acting in any manner
prejudicial to the security of the 'State or
t he mai nt enance of  public order, it is
necessary so to do, make an order directing
that such person be det ained.
(2) For the purposes of sub-section (1), the
expression ’acting in any manner prejudicial
to t he security of the State or t he
mai nt enance of public order’ neans-
(a) using, or instigating any person by
wor ds, either spoken or witten or by signs or
by visible representations or otherwise, to
use, any |ethal weapon-
(i) to pronote or propagate any cause or
i deol ogy, the pronotion or propagation of
16-L500 Sup A /72
444
which affects, or is likely to affect, adver-
sely the security of the State, or the main-
tenance of public order; or
(ii) to overthrow or to overawe the Govern-
nment established by law in India.
Expl anation.---In this clause, 'lethal weapon’
includes fire-arms, explosive or corrosive
subst ances, swords, spears, daggers, bows and
arrows; or
(b) conmitting mschief, within the neaning
of section 425 of the Indian Penal Code, by
fire or any explosive substance on any
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property of Government  or any | ocal’
aut hority or any corporation owned or
controll ed by Governnent or any University or
ot her educational institution or on any public
bui I di ng, where the comm ssion of such
m schief disturbs, or is "likely to disturb
public order; or
(c) causing insult to the Indian Nationa
Fl ag or to any other object of public
veneration, whether by nutilating,
damagi ng,
burni ng, defiling, destroying or otherw se, or
i nstigating any person to do so.
Expl anation.-In this clause, 'object of public veneration’
includes any portrait- or statute of an eminent |ndian
installed in a public place as a mark of respect to him or
to his menory; or
(d) conmitting, or instigating any person to
conmi t, any offence, punishable with death or
i mprisonnent for life or inprisonnent for a
term extending to seven years or nore or any
of fence under the Arns Act, 1959 or the
Expl osi ve Substances Act, 1908, where the
conmi ssion of such offence disturbs, or is
likely to disturb, public order; or
(e) im the case of a person referred to in
clauses (a) to (f) of section 110 of the Code
of Crimnal Procedure, 1898, conmitting any
of f ence puni shabl e with inprisonment where the
comm ssion_ of —such offence disturbs, or is
likely to disturb, public order
(3) Any of the follow ng officers, nanely
(a) District Magistrates,
(b) Addi ti onal Di strict Magi st rat es
specially enpowered inthis behalf by the
State CGovernnent, .

445

(c) in the Presidency-town of Calcutta, the
Conmi ssi oner of Police, Calcutta,

may, if satisfied as provided in sub-section

(1), exercise the power conferred by the said
sub-section.

(4) When any order is nmde under this
section by an officer specified in sub-section
(3), he shall forthwith report the fact to the
State Covernment together with the grounds on
which the order has been nade and such ot her
particulars as in his opinion have a bearing

on the matter and no such order shall remain
in force for nore than twelve days after the
maki ng thereof unless, in the nean “tine, it

has been approved by the State Governmnent.
(5) VWhen any order is nade or approved by
the State Government under this section, the
State Governnment shall, as soon as nmay be
report the fact to the Centra
over nnment
together with the grounds on which the order
has been nade and such other particulars as,
in the opinion of the State Governnent have a
bearing on the necessity for the order."
The challenge to cl. (a), (b), (d) and (e) is prina facie
unfounded for there 'can be no two opinions about the acts
covered by these clauses being reasonably likely to be
prejudicial to the rmaintenance of public order. That ,

G
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di sturbance of public order in a State nmay in turn
prejudicially affect its security, 1is also undeniable.

Fairly close and rational nexus between these clauses and
the mai ntenance of public order and security of the State of
West Bengal is wit large on the face of these cl auses. In
view of the clear |anguage of these clauses we consider it
whol Iy unnecessary to deal with them at greater |ength.

In regard to cl. (c) Shri Chatterjee laid enphasis on the
fact that causing insult to the Indian National Flag or to
any other object of public veneration, as clarified in the
expl anati on, need not always result in an act which may- be
considered prejudicial to the security of the State or the

mai nt enance of public order. Insulting the object of public
veneration in privacy without the act causing insult being
noticed by anyone who holds themin veneration, it was

argued, could have no rational nexus with disturbance of
public order or security of a State. The argunment stated in
the abstract is attractive. But when one closely exam nes
the circunstances in which the Act was passed, the mschief
i ntended " to be renedied by its enactnment, and the purpose
and object of enacting it, cl. (c) of sub-s. (2), considered

in the background of “sub-s. (1) of s. 3 nust, in our
opi ni on, be constru-
446

ed to nmean causing /insult to the Indian National Flag or to
any other object of public veneration in such a situation as
reasonably exposes the act, causing such insult, to the view
of those, who hold these objects inveneration or to the
public view, and it would not cover cases where the Indian
National Flag or other object  of public veneration is
nutil ated, danaged, burnt, defiled or destroyed, conpletely
unseen or when incapabl e of being seen, by  anyone whose
feelings are likely to be hurt thereby. The act  causing
insult referred to incl. (c) nust be'such as would be
capabl e of arousing the feelings of indignation in  someone
and that can only be the case wheninsult is caused in the
circunstances just explained. So construed, cl. (c) would,

in our view, be clearly within the expression 'acting in any
manner prejudicial to the naintenance of public order’. It
woul d perhaps have been better if this aspect had been
clarified in the Act, but legitimately inputing to the |aw
maker the intention to enact a valid provision of |aw within
the constitutional Ilimtations designed effectively to
achieve its object and purpose, the construction of cl. (c),

in our view, nust be restricted as just -~ explained,  such
restricted construction being adm ssible on the statutory
| anguage and the |egislative schene. On this construction
the chal | enge nmust fail

Bef ore concluding we may nmention that originally this appea

was heard by a Bench of five Judges, including our ~|earned
brother late M. Justice S.C. Roy and before his 'sudden
tragic death he had expressed his agreenent w'th our
deci sion and approved the draft judgnent. Unfortunately,
before the judgment could be announced the cruel hand  of
death snatched himaway fromour mdst. This appeal was,
however, again formally placed,for rehearing this norning
bef ore us.

The result is that these appeals nust be allowed and the
judgrment of the High Court set aside. As the counsel for
the respondents state that there are sone other points on
the nerits which require determination, the wit petitions
wi Il now be heard and di sposed of by the Hi gh Court on those
poi nt s.

G C

Appeal s al | owed.
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