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Dr. ARIJI'T PASAYAT, J.

1. Leave granted.

2. Chal l enge in this appeal is to the judgnent rendered by a
Di vi sion Bench of the Bonmbay Hi gh Court dealing with an

appeal questioning the correctness of the order passed by a

| ear ned Single Judge who di sm ssed the appel | ant\022s appea

under Section 34 of the Arbitration and Conciliation Act, 1996
(in short the \021Act\022) questioning the Arbitrator\022s award.

3. The controversy lies within a very narrow comnmpass.

4. The factual background is al nbst undisputed and is
essentially as foll ows:

The appel |l ant required of f shore vessels (in short \0210SVs\022)
inter-alia, for supplying material fromits onshore bases toits
of fshore installations. After initially neeting its requirenents
by chartering foreign OSVs, the appellant decided to develop a
fleet of Indian Flag vessels. Various |Indian conpanies
i ncludi ng the respondent and the Shi ppi ng Corporation of
India (in short \021SCI\022) acquired OSVs, with a viewto chartering
themto the appellant. The respondent acquired five vessel s-
(naned Garware | to Garware V) which were handed over to
the appellant in the nonths of November and Decenber, 1983
and January and March, 1984.

The di spute pertains to the cost of repairs and
mai nt enance of the respondent\022s OSVs for the eleventh to the
si xteenth year of their operation. Even though there is no
di spute regarding the first two terms of five years each
reference to the manner in which the rates for the same were
arrived at is necessary. A working group under the Director
General of Shipping was constituted by the Mnistry of
Petroleumto deternine the floor day rate in respect of the
vessel s keeping two objects in nind, i.e. (a) long term
availability of the OSW022s for the appellant and (b) econonic
viability to ensure the respondent\022s survival in the business.
The report was submtted by the working group on 8.3.1984
suggesting the day rate which conprised of two conponents,

i.e. (a) capital recovery factor and (b) operating expenses.
Contracts were accordingly entered into for the first five year
peri od begi nning from 1983-84. The CGovernment of India by

an order dated 18.8.1984 approved the report in certain
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respects only. There is no dispute between the parties
regardi ng the paynments of operating costs for the first five
years. The charter was extended by another five years. A

comm ttee presided over by Dr. A N Saxena was formed to

review the operating costs payable for the extended term The
CGovernent approved the report of the Commttee on

5.8.1993. There is no dispute between the parties in respect of
the paynments regarding the second five year period al so.

5. The present dispute relates to the period beyond ten
years so far as relates to the basis for conmputing the rates for
repairs and mai ntenance. By an order dated 29.4.1993 the

charter was extended by a further six years. By an order dated
16. 3. 1995 and as nodi fied by an order dated 14.9.1995, a
conmittee al so presided over by Dr. A N Saxena was forned

to recommend a suitable fornula for the charter rate for the
further extended period.

6. The commttee submtted its report on 14.9.1997. This
conmittee nmade recomendations inter-alia in respect of
repai r and mmintenance expenses. The reference to arbitration
was confined only to the paynent of these repairs and

mai nt enance expenses.

7. The Government of India by a letter dated 15.6.1998
accepted the recomendations of the second Dr. A N Saxena
Conmittee only partially. Representations were thereafter
made by the | ndian Shipping Conpanies including the
respondent for reconsideration of the recomrendations.
Pursuant thereto, the CGovernnent of |India appointed a H gh
Level Working Goup presided over by M. Naresh Narad for
consi deri ng the outstanding pending issues. The follow ng
recomendati ons of the Hi gh Power Commttee are relevant:

\ 023Pendi ng | ssues.

1. Det erm nati on of year a) 1 to 5 years as per
fromwhich R& M paynment s al r eady
expenses are to bhe made. Settl ed cases
actual i zed. Not to be reopened.

b) 6 to 10 years as per
norns - fixed by Dr.
Saxena Conmittee
of 1995-77.

c) 11 and 12 years to
actual i zed on the basis
of S.C 1s\022 OSVs as
recomended by
Dr. Saxena Conmttee
of 1995-77.\024

8. Di sputes and differences arose between the appell ant
and inter-alia the respondent and others regardi ng the method
to the adopted for calculating rates payable with reference to
the eleventh to the sixteenth years. The respondent, therefore,
filed Wit Petition No.2788 of 2001 for various reliefs.

9. By an order dated 7.12.2001 a Division Bench of the
Hi gh Court recorded that the Wit Petition involved certain
contractual disputes and that both the parties had agreed to
refer the disputes raised in the Wit Petition to the sole
arbitration of M. Justice ML.Pendse (a forner Judge of the
Bonbay Hi gh Court and the former Chief Justice of the

Kar nat aka Hi gh Court). The order which is a short one, reads
as follows:
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\023This wit petition involves certain contractua
di sputes relating to repairs and nai ntenance
expenses etc. contract between the parties
contain an arbitration clause. Both the

parties agree to refer the disputes raised in
the wit petition to sole arbitration of Justice
M L. Pendse (Retd.). Parties further agree

that in case Justice Pendse is not in a

position to take up the arbitration, Justice
D.R Rege (Retd.) shall be the arbitrator for
the di sputes between the parties. Arbitrator

is requested to dispose of the arbitration as
expedi tiously as possible.

Petition is disposed of.\024

10. The | earned arbitrator noted the respondent\022s

subm ssion that while cal cul ating the paynments due for the
11th to 16th years of the operation of the OSVs of the
respondent, the appellant has overl ooked the inportant fact
that the OSVs of the respondent were taken on charter one

year prior to the appellant obtaining the OSVs of the SCI. The
respondent, therefore, contended that it was not correct that
the correspondi ng years of SCI should be taken into account
whi | e determi ning anounts payable to the respondent. The

| earned arbitrator rejected the appellant\022s contention. He held
that the committee nowhere reconmended that irrespective of
the period of induction, the years should be cal cul ated of that
of the SCI. He held that the respondent had not questioned

the recomendati ons nade by the Hi gh Level Working G oup
Report and the second Saxena Conmittee Report but nerely
contended that the node of inplenmentation thereof was
incorrect. The arbitrator further observed and accepted that it
was not open for himto go behind the report and the only

area of enquiry is whether or not ‘the report was correctly

i npl enented. He cane to the conclusion that on a close
scrutiny of the reports, it was clear that neither of 'the
comm ttees exami ned whether the entitlenent of each OSV is

to be deternmined with reference to the years of actual user or
only with reference to the cal endar years. He also cane to the
conclusion that for the conputation of repairs and

mai nt enance expenses, it was necessary to take into

consi deration the years of operation and not the cal endar
years. It was held that the 12th year of operation of SC\022s
OSVs shoul d be equated with the 13th year of operation of the
OSVs of the respondent and so on. He al so held that the

i nterpretation suggested by the appellant woul d | ead to great

i njustice. For instance, the OSV of the respondent would
conplete 11 years of operation while the OSVs of the SCl

woul d have operated only for 10 years.

11. Appel | ant questioned correctness of |earned Arbitrator\022s
conclusion by filing an appeal under Section 34 of the Act.

Learned Single Judge dism ssed the appeal holding that the

concl usion was rational. An appeal filed was al so dism ssed.

12. According to the Division Bench, the | earned arbitrator
has considered and construed the reports while arriving at his
conclusions. The entire dispute in the Wit Petition and before
the | earned arbitrator centered around this issue. The basis of
the cal cul ati on adopted by the | earned arbitrator was, not only

| ogi cal but just and fair. The provisions of the said reports are
not such that they required no interpretation and were nerely
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to be applied w thout anything nore. They called for a proper
interpretation and construction before being applied to the
facts of the case. The learned arbitrator did so.

13. The | earned Single Judge held that undoubtedly there
was no reference so far as the period of 13 to 16 years are
concerned to the learned Arbitrator. But the prayers and the
wit petitions clearly indicated that even for that period an
i ssue was raised.

14. The Division Bench was of the view that even if the node
of calculation as applied by the arbitrator is not very
appropriate in its effect, that could not be a ground for
exerci se of power under Section 34.

15. It noted that the reference in fact did not include the 13th
to the 16th year to inspect that the arbitrator thought it

i nproper to open the sanme. The High Court was of the view

that a narrowtechnical reading of the Award cannot be nade.

16. I'n_support of the appeal, |earned counsel for the
appel l ant submitted that bothlearned Single Judge and the

Di vi sion Bench failedto notice that the Award nade by the
Arbitrator was beyond the reference made. The arbitrator\022s
view that the corresponding year could be a nore appropriate
factor is w thout foundation. The Bench nmark of SCl in a
particul ar year coul d not be departed from There was no

scope for shifting of figures. There is no rule of universa
application that the cost of maintenance woul d be nore when

the vehicl e becones older. The normative figure for third

peri od remai ned constant. The order of operationis the
operating order and the financial order is defining. Though in
the Wit Petition there was challenge'to 13 to 16 years, a bare
reading of the wit petition shows that it did not relate to the
sai d period.

17. In response, |earned counsel for the respondent

submitted that two views are possible and, therefore, Hi gh
Court\022s view should not have interfered. Arbitrator had

accepted one view which is possible.. No one says that it is de
hors the Committee\022s report. It is .a case where no interference
is called for under Article 136 of the Constitution of India,

1950 (in short the \021Constitution\022) as substantive justice had
been done, even though the order may be wong on sone

parts.

18. Sone of relevant parts of the Report of HLWG need to be
not ed:

\ 023Thi s Hi gh Level Working G oup
therefore, concludes that R&M expenses are
to be actualized with effect fromthe 11th year
of operation.\024

It was further noted as foll ows:

\023This Committee was seized of the anonmaly of
| ower rates being paid to those Oaners who
exerci sed greater managenent effectiveness

by ensuring |l ower capital costs, |ower interest
rates and | ower debt equity ratios.

19. The Hi gh Level Working Group, therefore, felt that
though it is now not possible to correct any anomalies that
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may have crept in during the first twelve years, at |east for the
| ast termof four years the fornmula should reflect, as far as
practicable, the principle of equal pay for equal work.

20. It is to be noted that the anomalies referred to in the
subsequent paragraphs relate to the anomaly of |ower rates
being paid to owners to exercise greater nmnanagenent

ef fectiveness by ensuring | ower capital because of |ower
interest rate and |ower rate equality ratio.

21. The recommendati ons of the HLWG are as foll ows:

1

Det erm nation of year
fromwhi ch R&M

expenses are to

be actualized

a. 1st to 5th year as per
paynments al ready made

Settl ed cases not to be
reopened.

b. 6th to 10th year as
per norns fixed by the Dr.
Saxena Committee of

1995-97.

C. 11th and 12t h years
to be actualised on the
basis of SCI\022s OSVs as
reconmended by the Dr.
Saxena Committee of

1995- 97.

5.

Ceiling rates for\023A\ 024 type
Vessel s only pertaining

to the period beyond 12

years of operation

a. From1st to 5th year
ceiling rates as al ready
pai d by ONGC.

b. From6th to 1O h vyear
floor rates to be paid by
ONGC.

c. For the 11th and 12th
years ceiling rates to be
pai d by ONGC

6. Conpensation in lieu
of CRF

a. The Operating
Expenses (including Crew
Sal ary & WAages covering
agreements between | NSA
and MU/ NUSI) as

determ ned on the | ast day
of the 12th year of
operation for each vessel
(as per reconmendations
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of the Dr. Saxena

Commi ttee and further
nodi fi ed by this Wrking
Group) to be fixed and

made applicable for the

next four year i.e. fromthe
13th to the 16th year

22. Qperating costs are to be cal cul ated on the basis of
actual expenditure incurred by SCI in operating SC\022s OSVs
for full (first) one year period.

23. The conmittee observed that the actual expenses of SCl
have not followed any uniformpattern. The scale to be
suggested by the conmttee needed to be based on sone

nor mat i ve amount-for a base year over which an escal ati on of

9. 5% per annum nay be considered for a block of five years

and for subsequent block of five year the base nmay be changed
in the same pattern as that of victualling cost. The comittee
observed that the total cost of repair and nai ntenance for the
bl ock of five years, that is, 1988-89 to 1992-93 of SCI\022s OSVs
is Rs.106.482 | acs per OSV as agai nst the recomended

amount of Rs.97.618 lacs given in the JS & FA commttee

report. The comm ttee considered that the SCI\022s audited
statenment of R&M expenses may be considered as appropriate
amount for rei mbursenent to Shipowners. The difference

bet ween SCI\ 022s audi ted R&M expenses and the nornmative

amount was to be reinbursed to the Shipowners on receipt of
SCI\022s audit statement fromtime to time in proportion to the
BHP of the respective OSVs.

24. As the concept of reinbursenent i's the neasure fixed,
the year of operation can vary is an irrelevant factor. The
repai r and mmi nt enance expenses have al so been dealt by the
Conmi tt ee.

25. In accordance with the deliberation of the Conmittee on
this at para 3.5.5, the conmittee recormended the normative
R&M expenses of OSV of 5400 BHP for the year 1988-89 to
1993-94 to be sanme as given in the JS&A Committee report.
The R&M expenses for the subsequent years were

recommended at the rate of 9.5% escal ati on per annum on the
expense of the year 1993-94 upto 1998-99 and the anount for
of subsequent years @9.5% escal ati on per annum The

di fference between the recomended normative anount given

and the actual R&M expense of SCI\022s OSVs of 5400 BHP
(Audited statenents) were to be reinbursed on year to year
basis after receipt of the audited statenent from SCl
addi ti onal reinbursenent of correspondi ng over head expenses
in the ratio of 15:85 of the differential anpunt wll ‘al so be
made. The differential amounts for other OSVs were
recommended to be cal cul ated pro rata basis of the BHP of the
respective OSVs w.r.t. above differential amount for OSVs of
5400 BHP

26. Though there was some controversy as to whether the

year referred to is the financial year as rei nbursenment was on

year to year basis after receipt of the auditor\022s statenent from
SCl the norms obviously relate to financial year

27. A few factual aspects need to be noted. So far as Essar is
concerned, the year is sane as SCl. In case of Bann, there was
one time settlenent and it is only JESCO which chall enged
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the report. SCI\022s first year of operation was 1984-85. The
figures for that year provide sonme material for rationalization
It is to be noted that stress is on re-inbursenent. Thus the
neasure is fixed and, therefore, year of operation is

immterial. It needs no reiteration that claimwas for 11th and
12th years and the award al so covered from13th to 16th year. It
is also to be noted that the HHWG referred to certain

anonmal ies. But they related to the previous years. The \023Bench
Mark\ 024 is the figure of SCI of particular year. So when entry to
busi ness was nade is irrel evant.

28. There is no proposition that the courts could be slowto
interfere with the arbitrator\022s Award, even if the concl usi ons
are perverse, and even when the very basis of the Arbitrator\022s
award is wong. In any case this is a case where interference is
warranted and we set aside the norns prescribed by the

Arbitrator as upheld by the |earned Single Judge and the

Di vi si on Bench.

29. The appeal is allowed to the aforesaid extent with no
order as to costs.




