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MARKANDEY - KATJU, J.

Leave granted.

Thi s appeal has been directed agai nst the judgnment and order
dated 10.12.2004 by the High Court of Judicature at Allahabad in Trade
Tax Revi sion Nos. 2407-2410/2004.

Heard | earned counsel for the parties and perused the record.

The appel | ant was doi ng the business of manufacture of
netallised plastic filnms. The appellant’s unit was holding an eligibility
certificate under Section 4-A of the U P. Trade Tax Act for the period
from 20.02.1995 to 19.02.2003 upto monetary limt of Rs. 66,56, 239/-.
The Assessing authority rejected the appellant’s books of account and
enhanced the turn over. The first and second appeal's filed by the
appel | ant were rejected.

The appellant then filed Revisions before the H gh Court which
were al so dism ssed and hence this appeal

The Tribunal has rejected the books of account of the assessee
appel l ant on the ground that during the assessnent year 2000-01 as
against the electricity consunption of 513596 units, production was
shown at 402 MI, while in the assessnment year 2001-02 as agai nst the
electricity consunption of 638164 units, production was shown at 268
MI, and for the assessnment year 2002-03 as against the electricity
consunpti on of 668736 units, production was shown at 314 MI. Thus
the Tribunal, as also the H gh Court, were of the view that since
el ectricity consunption by the assessee had increased it can be
reasonably inferred that the assessee’s production rmust al so have
increased. Since the production had in fact gone down, it could be
reasonably inferred that the assessee had suppressed its production

The appel | ant expl ained that during the period in question it had
swi tched over from production of 23 micron goods to production of 12
m cron goods. According to it, electricity consunption in the
manuf acturing of 23 mcron goods was | ess than that in manufacturing
12 micron goods. It was explained that the appellant was now
manuf act uri ng goods of 12 micron, which requires nore electricity
consunpti on as conpared to the goods of 23 micron as the I ength of 12
mcron is nore than the length of 23 micron. The weight of 23 nmicron
is 33 gm per sq. neter, whereas the weight of 12 micron is al nost half
i.e. 17 gramper sq. neter, and therefore to manufacture 1 kg. goods of
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12 mcron the consunption of electricity is alnost double than the
consunption of electricity for manufacture of 1 kg. of 23 micron. It
was further explained that the chilling tower was in operation even
during the closure of the manufacturing which resulted continuous
consunpti on of power, through nmanufacturing did not take place and
electricity was al so consunmed in residential area. These explanations
have not been accepted by the Tribunal on the ground that it can not be
bel i eved that during the closure of the production the chilling plant kept
in operation. The Tribunal further held that though | ess production was
shown but the claimof |abour expenses etc. have not been shown | ess

and the position was sane as it was in the earlier years. The Tribuna
observed that no prudent businessman woul d keep in operation the
chilling plant w thout production. The Tribunal further held that
separate account for the job work had not been produced and it had not
been shown as to which production relates to the job work. The

Tri bunal accordingly sustained the rejection of the assessee’s books of
account and estimate of turn over on the basis of the higher

consunption of electricity.

Shri~ Di nesh Dwi vedi, 1 earned senior counsel for the appell ant
submi tted that the higher consunption of electricity is not a good
ground for rejection of the books of accounts. On the other hand,
| ear ned counsel for the respondent submitted that the appellant had not
mai nt ai ned proper books of accounts.

In this connection we may refer to the electricity consunption
and production in the appellant’s factory for the three assessnent years
in question, which are as foll ows:
Assessnent Year Production El ectricity consumed

2001-01
402 Mr
5, 13, 596
2001-02
268 Mr
6, 38, 164
2002-03
314 MI
6, 68, 736

A perusal of the above figures shows that while the electricity
consunption has clearly been going up, the production has gone down
fromd402 MI to 314 M. Ordinarily, when electricity consunption
goes up, a reasonable inference can be drawn that the production wll
al so have gone up. |If the electricity consunption i's going up but the
production is seen to be going down, a reasonabl e inference can, prima
facie, be drawn that there was suppression of production and
consequently suppression of sales in order to avoid sal es tax.

The Deputy Commi ssioner (Appeals) observed that in spite of the
several opportunities being given for verification of production from
the production register, the | abour attendance register and the paynent
made to the | abour the same was not done by the assesse, andthe
cl osure of the manufacturing also could not be got verified fromthe
| abour attendance register and | abour paynent register. The appellant
al so had not nmintained separate accounts for its own manufacturing
and the job work, and it could not informwhich raw materials have
been used in the manufacturing of job work and whi ch goods have been
used on the assessee’s own manuf acturi ng.

In view of the above, we agree with the H gh Court that
excessi ve power consunption, prima facie, establishes the assessee’s
intention to suppress the production and the turn over.
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Shri Dinesh Dwivedi, |earned senior counsel for the appellant,
however, submitted that earlier the appellant was nmanufacturing goods
of 23 micron which required | ess electricity consunption, whereas
subsequently it had started manufacturing goods of 12 micron which
required nore electricity consunption as stated above.

In our opinion this subm ssion cannot be accepted. It may be

noted fromthe orders of the Deputy Comm ssioner (Appeals), the

Tri bunal and the High Court that the assessee’s books of accounts have
been rejected on several grounds. For exanple, the assessee had not
produced the rel evant books showi ng the paynment of wages to the

wor kers. This book was very imnportant because had it shown that the
total wage bill of the unit was going up, it would be a reasonable

i nference to draw that production was also going up. Non production
of such a book despite several opportunities being given by the
authorities indicates that the assessee was trying to suppress its
production. Simlarly, non production of the production register also
| eads to the sane inference.

We have carefull y perused the order of the Tribunal which is the

| ast fact finding authority and we note that there were rel evant

consi derations and rel evant material on the basis of which the books of
the assessee were rejected. The Tribunal has given various reasons for
uphol di ng the rejection of the assessee books. For exanple, there was
no verification of 'theraw materials used and the work done on job

wor k basis has not been verified. The Tribunal al so considered the
assessee’ s submi ssion regarding the difference in the production of 23
m crons and 12 microns. The Tribunal "has al so observed that the
appel | ant has nowhere nentioned that the chilling plant has ever

remai ned cl osed and simlar is the position with regard to the supply of
electricity for |abourers. Various other reasons have given for rejecting
the books of accounts including the inbalancein the production on the
basis of electricity consunption, non verification of job work etc.

The Hi gh Court has considered these reasons and has not

interfered with the findings of the Tribunal about non maintenance of
proper accounts and suppression of production and turn over. These

are findings of fact and hence the Hi gh Court, which could only
interfere if there an error of law, rightly rejected the revision. Thus
there is no force in this appeal and hence it is dism ssed.




