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ACT:

Central Excises and Salt Act, 1944-Sections 3 and 4-
Exci se duty-Whet her chargeabl e on the invoice-Val ue of wagon
or on the value of conpleted wagon including that of the
"free supply itens".

HEADNOTE

The appel |l ant-conpany manufactured railway wagons in
accordance with the specifications, terns and conditions
contained in the agreenents entered between the appell ant
and the Railway Board fromtine to time. The Railway Board
wi thout charging any price supplied wheel -sets, axle / boxes
and various other finished conponents of wagons, which were
terned as "free supply itens," to the appellant, which were
used in the manufacture of wagons and supplied the conplete
wagons to the Railway Board. The invoice-value of the wagon
charged by the appellant did not include the value of the
"free supply itens."

The central excise authorities issued show cause to the
appellant as to why the excise duty be not conputed and
charged on the value of the conplete, wagon, including that
the "free supply itens”.

The appellant challenged the show cause notices by
filing a Wit Petition before the High Court. Holding that
the excise duty could only be charged on the invoice-val ue
under the contract, the Single Judge allowed the petition

The appeal filed by the Respondents against t he
judgrment of the Single Judge was allowed by the Division
Bench of the Court, against which the present appeal was
nade by the appel | ant-conpany.

On the question, whether the excise duty under sections
3 and 4 of the Central Excise and Salt Act, 1944 was to be
charged on the invoice-value of the wagon or on the val ue of
conpl et ed wagon including that of the "free supply itens".

Di sm ssing the appeal, this Court,
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HELD: 1. Section 3 of the Act provides for levy of the
duty of excise. It is a levy on goods produced or
manufactured in India. Section 4 of the Act |lays down the
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neasure by reference to which the duty of excise is to be
assessed. The duty of excise is |inked and chargeable wth
reference to the value of the excisable good and the value
is further defined in express terms by the said section. In
every case the fundanental criterion for conmputing the val ue
of excisable article is the normal price at which the
excisable article or an article of the Ilike kind and quality
is sold or is capable of being sold by the nanufacturer
[ 940G 965A]

2. Wat cones down from the assenbly-line of the
appellant’s factory is a conplete wagon and as such the
appel l ant being manufacturer of wagons, is liable to pay
duty of excise on the value of a conplete wagon. The "free

supply itens" like wheel-sets etc. in the process of
manuf acturing becone part of the conplete wagon and | oose
their identity. It hardly matters how and in what manner

t he conponent s of the wagon are procur ed by t he
manuf acturer, solong as the appellant is manufacturing and
produci ng 't he goods-cal |l ed "wagons" it is liable to pay duty
of excise on the nornal val ue of the wagon. [965A-C]

Enpire Industries Limted and Qhers v. Union of India
and Ohers, [1985] 3 S.C.C. 314 and Ms. U agar Prints and
O hers v. Union of India and Others, [1989] 3 S.C. C. 488,
fol | oned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3041 of
1988.

From the Judgnent and Order dated 2..1988 of the
Calcutta High Court in Oiginal Order Tender No. (F.MAT.)
No. 181 of 1987.

Dr. Shankar Ghosh, Ms. Naresh Bakshi and K. D.\ Prasad
for the Appellants.

Ashok H. Desai, P. Parmeshwaran and A. Subba Rao for
t he Respondents.

The Judgrment of the Court was delivered by

KULDI P SINGH, J. Ms Burn Standard Conpany Linited, the
appel l ant before us, is one of the |eadi ng manufacturer of
wagons. The wagons manufactured and produced by the
appel l ant are primarily supplied to the Railway Board. The
wagons are nanufactured in
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accordance with the specifications, terns- and  conditions
contained in the agreenents entered between the appellant
and the Railway Board fromtinme to time. It is the adnmtted
case of the parties that the Railway Board supplies wheel-
sets, axle boxes and various other finished conponents of
wagons to the appellant which are terned as "free supply
items". These itens are not manufactured by the appellant.
The readynade "free supply itens" are nade available to the
appel l ant by the Railway Board without charging any price.
There items are fitted in the wagons manufactured by the
appel l ant and are ultimately supplied to the Railway Board.
The invoi ce-val ue of the wagon charged by the appellant from
the Railway Board does not include the value of the "free
supply itemns".

On the above facts, the short question for our
determ nation is whether the excise duty under Section 3 and
4 of the Central Excises and Salt Act, 1944 (hereinafter
called ‘the Act’) is to be charged on the invoice-value of
t he wagon or on the val ue of conpleted wagon including that
of the "free supply itens".

The central excise authorities issued various show
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cause notices in respect of different transactions calling
upon the appellant to show cause as to why the excise duty
be not conmputed and charged onthe value of the conpleted
wagon including that of the "Free supply itens". The
appel l ant chal | enged the show cause notices by way of wit
petition under Article 226 of the Constitution of India
before the Calcutta Hi gh Court which was heard by a |earned
Single Judge who allowed the wit petition and quashed the
denmand raised by the <central excise authorities. The
Learned Judge canme to the conclusion that the excise duty
could only be charged on the basis of the invoice-value
under the contract. The |earned Judge based his concl usions
on the foll ow ng reasoning:
"There is no dispute that certain itens of finished
conponents are supplied by the Railway Board to the
petitioner. ~The value of these itenms is not taken
into consideration in fixing the price of the
wagons sol d by the petitioner to the Railway Board.
The price of the conpleted wagons is calculated on
the basis of the manufacturing cost of t he
petitioner including the  price of conponent s
acquired by the petitioner for which the petitioner
has actually to pay the price. But the conponents
which are supplied free of cost by the Railway
Board do/not enter into the pricing nechanism of
the petitioner at all. Therefore, the excise
963
val ue of the wagons manufactured by the petitioner
cannot be calcul ated after addi ng back the price of
the conmponents supplied free of cost by the Rail way
Board. "

The Union of India filed appeal against the judgnent of
the | earned Single Judge which was heard by a Division Bench
of the Calcutta High Court. The Bench did not agree wth
the reasoning and concl usi ons of the learned Single Judge,
set aside his judgnent and dism ssed the wit petition of
the appellant-petitioner. The division Bench allowed the
appeal in the follow ng words:

"Admittedly, in this case, the cost of wagon as a
whol e has not been nentioned in the agreenent and
we feel that the cost of —normal price should
i ncl ude cost of construction and furthernore, when
sale is the charge and the sane wunder charging
section of the said Act would nean actual price of
the goods viz. wagon as a whole, so the value of a
wagon as a whole, will formpart of the relevant
and necessary assessabl e val ue under section 4 of
the said Act, as the manufacturing cost of a
conpl ete wagon cannot be conceived of without
taking into account or consideration the cost of
free supply items ...... We hold that the “valuation
cost of the free supply itenms should be included in
the manufacturing cost of wagons. W think  that
section 4(1)(a) of the said Act applies in this
case and as such, the valuation of excisable goods
will be charged or will take place when manufacture
takes place. Thus, we also find and hold that
while determining the valuation of wagons for
charging the duty, the Revenue Authorities had
acted duly and with justification, in adding the
cost of free supply itens under the provisions of
the said Act as indicated above, the nbre so when,
under the agreement in this case, the sai d
petitioners were and are required to manufacture
and supply conpleted wagons, in which the free
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supply itens were and are required to be fixed at
the time of manufacture. There cannot be any doubt
that wthout fixing the free supply itenms, the
producti on and manufacture of a wagon woul d not be
effectively conpl et ed. The manufacture of a
conpl ete wagon thus takes place as soon as or as
and when th free supply itens are fitted and fixed
by the said petitioners and with such nanufacture,
the process of manufacture would be conpl ete under
section 2(f) of the said Act and the liability to

duty will also be
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attracted. W hold that the value of t he
manuf actured goods nust be determ ned at t he
factory gat e i.e. at the st age when t he
manuf act ured goods here in this case wagons, |eave

the factory."

The appeal , agai nst the judgment of the H gh Court, via
special leave petitionis by Ms. Burn Standard Conpany
Li mited.

The relevant parts of Sections 3 and 4 of the Act are
reproduced hereinafter:

"3. Duties specified in the First Schedule to be
| evied-(1) ~ There shall be levied and collected in
such manner as may be prescribed duties of excise
on all excisable goods other than salt which are
produced or manufactured in (1ndia)
4. Valuation of excisable goods for purposes of
charging of duty of excise.-(1) Wiere wunder this
Act, the duty of excise is chargeable on any
exci sabl e goods with referenceto value, such val ue
shall, subject to the other provisions ‘of this
section, be deenmed to be-
(a) the normal price thereof, that is to say,
the price at which such goods are ordinarily
sol d by the assessee to a buyer in the course
of wholesale trade for delivery at ‘the tine
and place of renoval, where the buyer is not a
related person and the price is the sole
consi deration for the sale:

(b) where the normal price of such goods is
not ascertainable for the reason that such
goods are not sold or for any other reason
the nearest ascertainabl e equival ent thereof
det er m ned in such nmanner as may be
prescribed. "

Section 3 of the Act provides for levy of the duty of
exci se. It is a levy on goods produced or nmanufactured in
I ndi a. Section 4 of the Act lays down the neasure by
reference to which the duty of excise is to be assessed.
The duty of excise is linked and chargeable with reference
to the value of the excisable goods and the value is further
defined in express ternms by the said section. 1In every case
the fundanental crite-
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rion for conputing the value of an excisable article is the
normal price at which the excisable article or an article of
the like kind and quality is sold or is capable of being
sold by the manufacturer. It is not disputed that the
appel l ants are nmanufacturers of wagons. Wat cones down
from the assenmbly-line of the appellant’s factory is a
conpl ete wagon and as such the appell ant being manufacturer
of wagons, is liable to pay duty of excise on the value of a
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conpl ete wagon. The "free supply itens" |I|ike wheel-sets
etc. in the process of manufacturing beconme part of the
conpl ete wagon and | oose their identity. It hardly matters

how and in what manner the conmponents of the wagon are
procured by the manufacturer, so long as the appellant is
manuf acturi ng and produci ng the goods call ed "wagons"” it is
liable to pay duty of excise on the normal value of the
wagon. In Enpire Industries Limted and hers v. Union of
India and Ohers, [1985] 3 S.C.C. 314 this Court while
interpreting Sections 3 and 4 of the Act held as under

"The fact that the petitioners are not the owners

of the end product is irrelevant. Taxable event is

manuf act ur e- not ‘owner shi p.

In Ms. Uagar Prints and G hers v. Union of India and
Gthers, [1989] 3 S.C/'C 488, MN. Venkatachalaih, J.
speaking for the Court observed as under

"Duties of excise are inposed on the production or
manuf acture ~of goods ‘and are levied upon the
manufacturer or the producer in respect of the
commodi ty taxed. The question whether the producer
or _the manufacturer is or i's not the owner of the
goods is not determinative of the liability."

We, therefore, -cannot accept the contention of the
| earned counsel for the appellant that the value of the
"free supply itens” should not be included.in the assessable
val ue of the wagons nmanufactured by the appellant. W see
no infirmty in the reasoning and the findings reached by
the Division Bench' of the H gh Court. The appeal is,
therefore, dismssed with no order as to costs.

V.P.R Appeal di sm ssed.
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