http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
SMI. CHAND DHAWAN

Vs.

RESPONDENT:
JAWAHAR LAL AND ORS

DATE OF JUDGVENT28/ 04/ 1992

BENCH
FATH MA BEEVI, M (J)
BENCH

FATH MA BEEVI, M (J)
PANDI AN, S.R. (J)

Cl TATI ON:
1992 AI'R 1379 1992 SCR (2) 837
1992 SCC (3) 317 JT 1992 (3) 618

1992 SCALE (1) 996

ACT:

Crimnal Law

Code of Crimnal Procedure, 1973:

Section 482-I1nherent jurisdiction-Exercise of-Crinina
pr oceedi ngs- When could be quashed-Whet her Hi gh Court
justified in quashing the conplaint when allegations prima
facie constitute an offence.

HEADNOTE
The appellant was married to the first respondent.
After sometine the spouses started living separately. A

spurt of litigation followed thereafter. While proceedings
for dissolution of the marriage, custody of the m nor
children and crimnal prosecution were pending between the
parties, the appellant instituted a conplaint -before the
Chi ef Judicial Mgistrate,for bigamy alleging that the first
respondent had subsequently married the second respondent
and that the parents of the Respondents No. 1 and 2, in
conspiracy intentionally abetted the performance of the
second marriage with the full know edge that the first
marriage of the first respondent with the appellant was
subsi sting. Respondents No. 1 and 2 and their parents were
arrayed as accused. After recording the statement on oath
of the conplainant and two witnesses, the magistrate  took
cogni zance of the conplaint for offences under sections 494
and 109 I.P.C., and issued sumons to the accused persons.
The accused appeared before court and were rel eased on bai l
Thereafter on an application noved by the first respondent
under Section 482 C.P.C., the H gh Court quashed the
conplaint and the subsequent proceedings, holding that in
view of the contradictions which went to the root of the
case including the jurisdiction of the trial court to take
cogni zance and proceed with the conplaint in question, the
conti nuance of the proceedi ngs on the basis of the conplaint
before the trial court would amount to abuse of the process
of the court.

In the appeal, by special |eave, before this Court on
behal f of the appellant-wife, it was contended that the High
Court, in exercising the
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jurisdiction wunder section 482 C.P.C., had made a probe
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into the truthful ness of the allegations nade and proceeded
to analyse the evidence which could be produced in support
of the allegations overlooking the well-settled principle
l aid down for guidance in this regard.

On behal f of the respondents it was contended that the
circunstances of the case had necessarily to be taken into
account to determ ne whether the allegations made by the
conplainant were frivolous or vexatious and actuated by
oblique notive and that in the facts and circunmstances of
the instant case, where the factumof the alleged nmarriage
stood di sproved by the contradictory statement rmade earlier
to the conplainant, the proceedings could not be justified
and the H gh Court had rightly quashed the sane.

Al owi ng the appeal, partly, this Court,

HELD: 1.1. The Hi gh Court can exercise its inherent
jurisdiction of quashing a criminal proceeding only when the
allegations made in the conplaint do not constitute an
of fence” or that the exercise of the power is necessary
either to prevent the abuse of the process of the court or
otherwise to secure the ends of justice. No inflexible
guidelines orrigid formul'a can be set out and it depends
upon the facts and circunmstances of each case wherein such
power should be exercised. Wen the allegations in the
conplaint prima facie constitute the of fence against any or
all of the respondents, in the absence of nmaterials on
record to show that the continuance of the proceedi ngs woul d
be an abuse of the process of the court or would defeat the
ends of justice, the H gh Court would not be ‘justified in
guashi ng the conplaint. [842 D F]

1.2. In the present case, the allegations in the
conplaint are specific and clear that during the subsistence
of an earlier valid marriage, respondent Nos. 1 and 2 have
entered into a second narri age and have thereby comitted an
of fence falling under section 494 |.P.C_~The conpl ai nant had
affirmed the fact on oath. The two witnesses produced by
the conpl ai nant before the magi strate have supported that
case. Based on the statenent on oath of the conplai nant
read along wth the evidence of the two wtnesses thus
recorded and the naterials avail able before the  mmgistrate
to get hinmself satisfied that cogni zance should be taken and
process issued, the magistrate was satisfied that an of fence
had been disclosed and accordingly the sunmons had been
i ssued. The High Court was persuaded
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to take the view that the continuance of ~the ~proceedings
woul d be an abuse of the process of the court only on the
basi s of the additional materials produced by t he
respondents. The materials thus produced have not . been
admtted or accepted by the appellant. The truth or
otherwise of the allegations in the complaint is a natter
for proof. Wen the materials relied on by the respondent
require to be proved, no inference can be drawn on the basis
of those materials to conclude that the conplaint is false.
The High Court was not justified in assum ng that the first
i nfornmation report had been | odged by the
conpl ai nant/ appel | ant sol ely because she had not filed any
reply before the High Court denying the fact. No sufficient
opportunity was given to the appellant to do so. The
affidavits of one of the persons who is stated to have
performed the cerenmponies would al so be of no assistance in
drawi ng any inference either way. [842 GH, 843 A-(

1.3. The H gh Court has, therefore, clearly erred in
reachi ng the conclusion that the proceedings were liable to
be quashed.

1.4. The issue of process to Respondents No. 1 and 2 is
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proper and the proceedi ngs have to continue against them
But there is no justification to continue the proceedings
agai nst Respondent s No. 3 to 7 as they had been
unnecessarily and vexatiously roped in and the allegations
agai nst them are vague and unsupported by any nateri al

State of Haryana and Ors. v. Ch. Bhajan Lal and Os.,
[1990] SCR Supp. (3) 259 and State of Bihar v. Mirad Al
Khan, AIR 1989 SC 1, referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No.
269 of 1992.

From the Judgnent and Order dated 18.3.1991 of the
Punjab and Haryana High Court in Cl. Msc. No. 5841-M of
1990.

Gobi nda Mukhoty and Midula Ray for the Appellant.

G L. ‘Sanghi and P.P. Tripathi for the Respondents.

The Judgrment of the Court was delivered by

FATH-MA BEEVI, J. Leave granted.
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The appellant, Snt. Chand Dhawan, was married to the
first respondent, Jawahar Lal, on 19.9.1972. After three

children were born, the spouses started to live separate.
The children are left wth the father. A spurt of
[itigation fol | owed thereafter. Proceedi ngs for

di ssolution of the marriage, custody of the minor children
and crimnal prosecution are pending between ' the parties.
VWiile so, the appellant instituted a conplaint before the
Chief Judicial Magistrate, Anritsar, for~ bigany  alleging
that Jawahar Lal married Shashi Arora at Anritsar on
8.2.1989; that the parents of Jawahar Lal -and Shashi. Arora
in conspiracy intentionally abetted the perfornmance of the
second marriage wth the full knowedge that the first
marriage of Jawahar Lal with the  appellant, Snt. Chand
Dhawan, was subsisting. Jawahar Lal, Shashi Arora, the
parents of Jawahar Lal and the parents of Shashi Arora were
arrayed as accused. After recording the statement on oath
of the conplainant and two wi tnesses, the | earned nagistrate
took cognizance of the conpl aint for offences under

sections 494 and 109, I.P.C., and issued summons to  the
accused persons. The accused appeared before court and were
rel eased on bail. The first respondent, Jawahar Lal

thereafter noved the H gh Court of Punjab and Haryana ~under
section 482, C.P.C., for quashing the conplaint. The High
Court by the inmpugned judgment/order dated 18.3.1991 quashed
the conpl ai nt and the subsequent proceedings. The appell ant
being aggrieved has filed the appeal on special |eave
grant ed.

The High Court in allowing the m scellaneous  petition
filed by the first respondent has said that in viewof the
contradictions which go to the root of the case including the
jurisdiction of the trial court to take cognizance —and
proceed with the inpugned conplaint, the continuance of the
proceedi ngs on the basis of the inpugned conplaint before
the trial court at Anritsar would certainly amount to the
abuse of the process of the court.

The two grounds for arriving at this conclusion are
that (1) the appellant had |odged the first information
report before the police on 30.3.1989 and under section 494
of the Indian Penal Code alleging that the narriage between
the respondents Nos. 1 and 2 was solemised at Geater
Kail ash, New Del hi in February 1989 quite contrary to the
al l egations wunder the present conplaint and (2) Vijay
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Bharti, one of the persons, stated to have perforned the
second marriage has filed an affidavit dated 7.5.1990 before
the court stating that he did not performany such marriage.
841
The conplainant had enmphatically stated before the Hi gh
Court that the docunents relied on by the respondents are
not genuine, no such first information had been |odged by
the appellant before the Police Station, NO DA, Ghazi abad
and that Vijay Bharti has also not sworn the affidavit
produced in court. The objection was rejected by the High
Court stating that the specific avernments made in the
petition have not been contradicted by the conplainant by
filing the reply.

The | earned counsel for the appellant contended before
us that the High Court in exercising the jurisdiction under
section 482, Cr.P.C., has made a probe into the truthful ness
of the allegations nade and proceeded to analyse the
evi dence which” could be produced in support of the
al l egations and in so doing had overl ooked the well-settled
principle laid down for guidance while exercising the
i nherent —power. According to the appellant, the |earned
magi strate has taken congni zane of the conplainant on the
basis of the allegations nade which clearly reveal the
comm ssion of an offence. The materials produced by the
conplainant to satisfy the nagistrate at the initial stage
has been duly considered before issuing process and the
guesti on whet her the case would result in conviction or not
is not a matter for consideration at that stage and there
was, therefore, no justificationfor the H gh Court to quash
the proceedings relying on the materials which have not been
legally proved. It is vehenentaly contended that the copy
of the first information report filed beforethe court is
not genuine, that the witness Vijay Bharti had filed an
affidavit before this Court denying the genui neness of the
affidavit stated to have been filed before the Hi gh Court
and in this state of the facts it was pre-nature to concl ude
that it would be an abuse of the process of the court to
proceed with the conplaint. The learned counsel “has also
relied on the decision of this Court in State of Haryana and
Os. v. Ch. Bhajan Lal and O's., JT [1990] 4 SC 650.

The |earned counsel for the respondent in _-supporting
t he i npugned order of the Hi gh Court has maintained that the
circunst ances of the case have necessarily to be taken into
account to determ ne whether the allegations made by the
conplainant are frivolous or vexatious and actuated by
oblique notive and that in the facts and circunstances of
the case where the factumof the alleged marriage stands
di sproved by the contridictory statenent nade earlier to the
conpl ai nant, the proceedi ngs could not be justified and the
Hi gh Court has rightly quashed the sane.
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The High Court, relying on the decision of this @ Court
in State of Bihar v. Murad Ali Khan, AIR 1989 SC 1, pointed
out that when the High Court is called upon to exercise the
jurisdiction to quash a proceeding at the stage of the
nmagi strate taking cognizance of an offence, the H gh Court
is guided by the allegations whether those allegations set
out in the conplaint or the charge-sheet do not in |I|aw
constitute or spell out any offence and that resort to
crimnal proceedings within the circunstances anount to an
abuse of the process of the court or not. The H gh Court,
has however, in approaching the question msdirected itself
in analysing the truth or otherwi se of the allegations on
the basis of the materials which could not be relied on
wi thout |egal proof. It is not disputed that the conplaint
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filed by the appellant does disclose an offence under
section 494, |.P.C. The allegations nade by the conpl ai nant
in law constitute and spell out an offence. If so, the only
guestion that could have been considered at this stage is
whet her the continuance of the proceedi ngs would be an abuse
of the process of the court. This court has in various
deci si ons exam ned the scope of the power under section 482,
Cr.P.C., and has reiterated the principle that the High
Court can exercise its inherent jurisdiction of quashing a
crimnal proceedings only when the allegations made in the
conpl aint do not constitute an offence or that the exercise
of the power is necessary either to prevent the abuse of
the process of the court or otherwise to secure to ends of
justice. No inflexible quidelines or rigid fourmula can be
set out and it depends- upon the facts and circunstances of
each case wherein such power should be exercised. Wen the
allegations in the conplaint prima facie constitute the
of fence agai nst any or all of the respondents in the absence
of materials on record to show that the continuance of the
pr oceedi ngs woul d be an abuse of the process of the court or
woul d defeat the ends of justice, the Hi gh Court would not
be justified in quashing the conplaint.

In the present case, we have stated t hat t he
allegations in the conplaint are specific and clear that
during the subsistence of an earlier wvalid marriage the
respondents Nos. 1 and 2 have entered into a second narriage
and have thereby conmtted an offence falling under section
494, |.P.C. The conpl ai nant had affirned the fact on oath.
The two w tnesses produced by the conpl ai nant « before the
magi strate have supported that case. Based on the statenent
on oath of the conplainant read al ong with the evidence of
the two witnesses thus recorded and the materials “available
bef ore the magistrate to get hinmself satisfied t hat
cogni zance shoul d be
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taken and process issued, the magistrate was satisfied that
an offence had been di sclosed and accordingly the summons
had been issued. The H gh Court was persuaded to 'take the
view that the continuance of the proceedings would 'be an
abuse of the process of the court only on the basis of the
additional nmaterials produced by the respondents. The
materials thus produced have not been admtted or accepted
by the appellant. The truth or otherw se of the allegations
inthe conplaint is a matter for proof. When the materials
relied on by the respondent require to. be -proved, no
i nference can be drawn on the basis of those nmaterials to
conclude that the conmplaint is false. The High Court was
not justified in assunmng that the first information report
had been | odged by the conpl ai nant/appellant solely hecause
she had not filed any reply before the High Court ~denying
t he fact. It does not appear that t he suf fi ci ent
opportunity was given to the appellant to do so. The
affidavits of one of the persons who is stated to have
performed the cerenmponies would al so be of no assistance in
drawi ng any inference either way.

We are, therefore, of the viewthat the H gh Court has
clearly erred in reaching the conclusion that t he
proceedings are liable to be quashed. |In the light of the
al l egations nade in the conmplaint and the materials produced
in support of those allegations by the appellant before the
magi strate, the issue of the process to the respondents Nos.
1 and 2 who are alleged to have solemised the second
marriage during the subsistence of an earlier valid narriage
of the appellant is proper and when process has been issued,
the proceedings have to continue in accordance wth |aw
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agai nst these respondents Nos. 1 and 2. so far as other
respondents are concerned, it may be said that they had been
unnecessarily and vexatiously roped in. The allegations in
the conplaint so far as these respondents are concerned are
vague. It cannot be assumed that they had by their presence
or otherwise facilitated the solemisation of a second
marriage wth the know edge that the earlier narriage was
subsi sti ng. The expl anation of the first respondent that
the second respondent has been functioning as a governess to
| ook after his children in the absence of the nother who had
left theminplies that respondents Nos. 1 and 2 are living
together. 1In this background, the allegations made agai nst
respondents 3 to 7 inputing them with guilty know edge
unsupported by other material would not justify t he
continuance of the proceedi ngs agai nst those respondents.

In our view, ~the -conplaint before t he | ear ned
magi strate is to be

844

proceeded wi t h against respondents Nos. 1 and 2 only.

Accordingly,” we allow the appeal to the extent of
setting aside the inpugned judgnent so far as respondents
Nos. 1 and 2 are concerned and restoring the conplaint to be
proceeded w th as against these two respondents and to be
di sposed of in accordance with | aw

N. P. V. Appeal partly allowed.
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