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ACT:

Uttar Pradesh Urban Buildings (Regulation of Letting
Rent and Eviction) Act, 1972--Section 43(2)--Landlord bound
by undertaki ngs cumassurances given by him while seeking
perm ssion to file suit for eviction of tenant.

HEADNOTE:

In 1959 the landlord filed an application under ' section
3(1) of the U P. (Temporary) Control of Rent & Eviction Act,
1947 for the eviction of the tenant fromthe shop ' on the
ground that the |andlord wanted to denolish the shops in the
bui I di ng including the shop of the appellant/ tenant and in
their place wanted to construct new shops and residentia
portion on the first floor. In the application the  |andlord
gave an assurance (undertaking) that he would give new shop
to the tenant/appellant after the new shops were construct-
ed, at a reasonable rent. This application was contested by
the appellant/tenant alongwith other tenants. The appli ca-
tion was nade to the District Magistrate u/s 2(d) of the
U .P. Rent Act, 1947. The Rent Controller and Eviction
Oficer who acted as District Mgistrate under the said Act
granted the permission and rejected the contentions of the
tenants. Against this decision all the tenants filed revi-
sion petitions which were dismssed by the  comnm ssioner
Rohi | khand Division, Bareilly. The tenants preferred further
revision to the State Govt. u/s 7-F of the said Act. |In
di sposing of the revision petitions the Special <“Secretary
noted that the landlord had given an undertaking 'to the
tenants that they would he given newly constructed shops on
standard rent and that during the period taken for construc-
tion alternative accomobdation would he given to them
Thereafter the landlord filed a suit on the basis of the,
perm ssion for eviction of the tenants. During the pendency
of the suit the U P. Urban Buildings (Regulation of Letting,
Rent and Eviction) Act, 1972 cane into force. The U P. Rent
Act of 1947 was repeal ed and sone anendnents were nmade to
section 43(2)(rr) in the U P. Rent Act of 1972 whereby the
| andl ords who had on the basis of perm ssion granted to them
u/'s 3(1) of the U P. Rent Act of 1947 instituted suits for
the eviction of the tenants were given the right to apply
for eviction of their tenants straightaway if the pernission
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granted to themunder section 3(1) of the U P. Rent Act of
1947 had been obtained on any ground

561

speci fied in sub-section (1) or subsection (2) of section
21 of the U P. Rent Act of 1972. Taki ng advantage of these
provisions, the landlord filed an application for an order
of eviction u/s 43(2)(rr) of the U P. Rent Act 1972. The
Prescribed Authority dism ssed the application of the |and-
lord on the ground that the perm ssion obtained by him was
condi tional perm ssion and it would cone into operation when
the landlord had conplied with the offer made by him and
until then he could not claimeviction of the tenant u/s
43(2)(rr) of the U P. Rent Act, 1972. Against that order the
landlord preferred a wit petitioninthe Hgh Court of
Al'l ahabad. The Hi gh Court took the view that the Prescribed
Aut hority was bound to allow the application of the |andlord
u/'s 43(2) (rr) and-order-eviction. Against this judgnent the
t enant -appel | ant-cane up by way of special |eave. In setting
aside 'the order of ‘the High Court, this Court in allowng
the appeal,

HELD: - One~ of the circunstances which constituted the
basis for the grant of the pernmission to tile the suit for
eviction was that thelandlord gave an assurance-cum under -
taking to give the newy constructed shops to the tenants
sought to he evicted including the tenant in the appeal and
that the landlord also gave a simlar ~ assurance to give
alternative accommodation to the tenant during the period
which would he taken in conpleting the new construction
Nothing is found in the provisions of Section 43(2)(rr) of
the U P. Rent Act of 1972 which woul d enablethe lLandlord to
evade his duty to conply with-the undertaki ng cum assurances
given by him The undertaki ng-cum assurances given by the
landlord in the instant case certainly formed part  of the
basis on which the permission to file suit for eviction was
unconditionally given to him lt-is but fair that the Court
should see to it that the tenant i's not deprived of the
benefit of the undertaki ngs-cumassurances. [566G 567F]

Asa Singh v.B.D. Sanwal & Ors., AIR 1969 All. 474 and
Bansilal Sahu v. The Prescribed Authority & Anr., AIR 1980
All. 194, referred to.

JUDGVMVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 2548 of
1983

From t he Judgnent and Order dated 15.9.82 of the Al aha-
bad High Court in Cvil Msc. WP. No. 14807 of 1981
Pranmod Swarup for the Appellant.

R B. Mehrotra for the Respondents.
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The Judgnent of the Court was delivered by

KANI A, J. This is an Appeal by Special Leave against a
j udgrment and order dated Septenber 15, 1982 delivered by the
Al l ahabad High Court in Cvil Mscellaneous Wit No. 14807
of 1981.

The appellant before us is the tenant of the shop in
guestion. Respondent No. 1 is a proforma party, nanmely, the
Prescribed Authority, and respondent No. 2 is the I|andlord
of the building containing the shop in question, situated at
Mandi Har bansganj Dhanpur. We propose to refer to the appel -
lant as the tenant and respondent No. 2 as the landlord. In
1959 the landlord filed an application under section 3(1) of
the U.P. (Tenporary) Control of Rent and Eviction Act, 1947
(hereinafter referred to as "the U P. Rent Act of 1947") for
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the weviction of the tenant fromthe said shop. The said
application was nmade on the ground that the | andlord wanted
to demolish the shops in the building including the said
shop and in their place wanted to construct new shops and
also to construct the residential portion on the first
floor. In the new building the accomvbdati on would be much
|arger and, apart fromshops, even residential prenises
woul d be constructed. In paragraph 7 of the application, the
| andl ord gave an "assurance (undertaking that the applicant
will give the new shop to the second party after the new
shops are constructed on a reasonable rent." It is conmon
ground that the applicant referred to was the landlord and
the second party referred to was the tenant. This applica-
tion was contested by the tenant along with other tenants,
agai nst whom al so, the simlar applications were filed. The
application was made to the District Mgistrate within the
meani ng of the said expressionin sub-section (d) of section
2 of +the UP. Rent Act of 1947. The Rent Controller and
Eviction O ficer who acted as District Magistrate wth-

in the 'connotation of the said termunder the said Act,
about which there is no dispute, granted the perm ssion and
rejected the contentions of the tenant. In the order grant-
ing the perm ssion, which order. is dated February 27, 1980,
the Rent Controller and Eviction Oficer noted that the
| andl ord was ready to give the newly constructed shops to
the tenants on a reasonable rent. Taking into account al
relevant facts and circunstances including the aforesaid
fact of the assurance-cure-undertaking given by the |and-
lord, the permission to evict the tenant was granted.
Against this decision all the tenants including the tenant
herein filed revision petitions which were disnmssed by the
Conmi ssi oner, Rukhil kand and Division, Bareilly. The tenants
applied by way of further revision to the State Governor
under Section 7-F of the said U .P. Rant’ Act of 1947. In
di sposi ng of the revision
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petitions, the Special Secretary, who di sposed of the sane
in the name of the Governor of the State of U P., noted that
the landlord had given an undertaking to the tenants that
they woul d be given newy constructed shops on standard rent
and that during the period taken for construction,” alterna-
tive accommodati on woul d al so be given to them Thereafter,
the landlord filed a suit on the basis of the aforesaid
perm ssion for eviction of the tenant. During the pendency
of the suit, the Uttar Pradesh Urban Buildings (Regulation
of Letting, Rent and Eviction) Act, 1972 (hereinafter re-
ferred to0 as "the U P. Rent Act of 1972") cane into force.
The U P. Rent Act of 1947 was repeal ed by sub, section (1) of
section 43 of the U P. Rent Act of 1972 save and except to
the extent provided in the savings clause set out at subsec-
tion (2) of that section. Some anmendnents were -made to
section 43(2) (rr) in the U P. Rent Act of 1972 by the U .P
Act of XXXI'Il of 1976, whereby the | andl ords who had on the
basis of the perm ssions granted to them under section  3(1)
of the U P. Rent Act of 1947 instituted suits for the evic-
tion of their tenants were given the right to apply for
eviction of their tenants straightaway if the perm ssion
granted to themunder section 3(1) of the U P. Rent Act of
1947 had been obtai ned on any ground specified in sub, sec-
tion (1) or subsection (2) of section 21 of the UP. Rent
Act of 1972. Taking advantage of these provisions, the
landlord filed an application for an order of eviction
against the tenant on the ground that the perm ssion had
been obtained by the landlord on the ground specified in
cl ause (b) of section 21(1) of the U P. Rent Act of 1972 and
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hence, he was entitled to an order of eviction straightaway
under section 43(2) (rr) of the U P. Rent Act of 1972. The
Prescri bed Authority dismissed the application of the |and-
lord on the ground that the perm ssion obtained by himwas a
conditional permission and it could not come into operation
unl ess the landl ord had conplied with the offer made by him
before the Rent Controller and Eviction Officer, nanely, to
nake available to the tenant an alternative shop. It was
held by the Prescribed Authority that till that condition
was satisfied by the | andlord, he could not claimthe evic-
tion of the tenant under section 43(2) (rr) of the U P. Rent
Act of 1972. Against this order, the landlord preferred the
aforesaid wit petition which was di sposed of by the | earned
Si ngl e Judge of the H gh Court by the inpugned judgnent. The
| earned Judge took the viewthat the Prescribed Authority
was bound to allowthe application of the Iandlord under
section 43(2) (rr) of the U P.-.Rent Act of 1972 and order
eviction. It was held by the | earned Judge that the ground
on which perm ssion was granted by the Rent Controller and
Eviction Authorities under the U P. Rent Act of 1947 fel
within clause (b) of sub-section (1) of section 21 of the
u. P.
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Rent Act of 1972 and hence, the Prescribed Authority under
the Act of 1972 had nojurisdiction to enbark upon any fresh
enquiry as to the nature of the permssion. It was held by
the learned Judge that the finding of the Rent Contro
authorities was that the building was in ‘a dilapidated
condition and required denolition and hence, the Prescribed
Aut hority had no jurisdiction to inpose any condition before
granting an eviction order. It was held by him that the
Prescribed Authority had failed to exercise its statutory
duty to order the eviction of the tenant. The |earned Single
Judge directed the Prescribed Authority to pass an order of
eviction against the tenant. It is this judgnment of the
| earned Single Judge which i's inpugned before us by Shri
Par nrod Swar oop, | earned counsel for the appellant.

Learned counsel for the appellant subnmitted ‘that the
decision of the prescribed Authority to declinethe prayer
for eviction nade by respondent No. 2 was justified. in view
of the undertakings given by respondent No. 2 when the
permssion to file a suit for eviction was given under the
UP. Rent Act of 1947 and the H gh Court was in error in
upsetting the decision of the Prescribed Authority. It was,
on the other hand, contended by M. Mhrotra, |earned counse
for respondent No. 2 that in view of the provisions of
section 43(2) (rr) of the U P. Rent Act of 1972,  the Pre-
scribed Authority had no jurisdiction to go | behind the
perm ssion and was bound to give an order for eviction
unconditionally as held by the H gh Court in its inpugned
j udgrment. Although the judgnment of the Prescribed Authority,
whi ch was set aside by the High Court, is not before us, it
appears clear fromthe inmpugned judgnent that the Prescribed
Authority took the viewthat the permssion granted to
respondent No. 2 to file the suit for eviction was a condi-
tional one and was operative only on the perfornmance of the
condition incorporated in the undertaking given by the
| andl or d.

W are of the viewthat the entire argunent before us
proceeds to a large extent on a mi sapprehension. However,
before dealing wth the rival subm ssions, we propose to
refer to the relevant provisions of the aforestated two Acts
very briefly.

U P. Rent Act of 1947 was a tenporary measure enacted
with the object of continuing during a limted period the
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powers to control the letting and the rent of residentia
and non-residential acconmbdation and to prevent the evic-
tion of tenants fromthe sane. The rel evant portion of sub-
section (1) of section 3 of that Act runs as foll ows:
565

"3. Restrictions on eviction.

(1) Subject to any order passed under sub-

section (3) no suit shall, without the perms-
sion of the District Magistrate, be filed in
any civil court against a tenant for his

eviction fromany accomopdati on, except on one

or nore of the follow ng grounds:"”
Thereafter, clauses (a) to (g) set out the grounds on which
a suit for eviction could be filed without the perm ssion of
the District Magistrate. Sub-section (2) of section 3 pro-
vides for an application for revision against the order of
the District Magistrate grantinng or refusing the grant of
permssion to file asuit for eviction of a tenant to the
Conmi ssi oner. ~Sub-section (4) provides that the order of the
Conmi ssioner made in such revision application as set out
above, shall —be subject to any order passed by the State
Gover nment under section 7F of that Act. Sub-section (d) of
section 2 of the U P. Rent Act of 1947 gives an inclusive
definition of the term"Di strict Mgistrate" ,red states
that the said termwould include an officer authorised by
the District Magistrate to performany of his functions
under that Act. The U P. Rent Act of 1972 was enacted to
make provisions in the interest of the general public for
the regulation of letting and rent- of, and the eviction of
tenants from certain classes of buildings situated in the
urban areas. Section 21 of this Act provides for rel ease of
a building under occupation of the tenants, that ‘is, very
briefly, for the eviction of tenants from the buildings
under tenancy and also inter alia prescribes grounds on
whi ch such eviction can be ordered. It may be mentioned that
eviction of tenants is not permtted except on prescribed
grounds. Section 43 of the U P. Rent Act of 1972 /'provides
for repeal and savings. Under sub-section (1) of that sec-
tion the U P. Rent Act of 1947 is repealed. The relevant
portion of sub-section (2) of section 43 of the U.P. Rent
Act of 1972 which is in the nature of a savings - provision
runs as foll ows:

"43 Repeal and savi ngs.

(1) X X X
X

(2) Notwi thstandi ng such repea

X X
X

(rr) where any pernmission referred to in
section 3 of the
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ol d Act has been obtai ned on any ground speci -
fied in subsection (1) or sub-section (2) of
section 21, and has become final, either
before the comencenment of this Act, or in
accordance with the provisions of this sub-
section, after the comencenent of this Act,
whet her or not a suit for the eviction of

the tenant has been instituted, the landlord
may apply to the prescribed authority for his
eviction wunder section 21, and thereupon the
prescribed authority shall order the eviction
of the tenant fromthe buil ding under tenancy,
and it shall not be necessary for the pre-
scribed authority to satisfy itself afresh as
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to the existence of any ground as aforesaid,

and such order shall be final and shall not be

open to appeal under section 22".
The provisos to the clause are not relevant for our purpose.

The main contention of the | earned counsel for respond-

ent No. 2 before us was that in view of the provisions of
clause (rr) of sub-section (2) of section 43 of the UP.
Rent Act of 1972, once the pernission to file the suit for
eviction was granted by the authorities concerned under the
U P. Rent Act of 1947 and that permission was on a ground
specified in sub-section (1) or sub-section (2) of section
21 of the U P. Rent Act of 1972, it was not open to the
Prescri bed Authority before which the application for evic-
tion was filed to reconsider the same. The Prescribed Au-
thority, in the present case, has tried to analyse that
perm ssion and declined to grant the decree for eviction on
the basis that the perm ssion was conditional and the | and-
lord was not willing to carry out those conditions. In our
view, the question of the authority under the U P. Rent Act
of 1947 having inposed any condition, does not arise at all
A plain reading of the order of the Rent Controller and
Eviction Oficer, Bijnor as well as the orders of the Com
m ssioner in revision-and that of the State Governnment nakes
it clear that the perm ssion given to the landlord to file
the suit was not subject to any condition at all. At the
sanme tinme, the judgnent of the Rent Controller clearly shows
that one d the circumstances which constituted the basis for
the grant of the permission to file the ,suit for eviction
was that the |andl ord gave an assurance-cumundertaking to
give newy constructed shops'to the tenants sought to be
evicted including the tenant before us and that the |andlord
al so gave a simlar assurance to give alternative acconmoda-
tion to the tenant during the period which would be taken in
conpl eting the new construction. As we have al ready ' pointed
out, the petition for pernmissionto file a suit, flied
before the Rent Controller by the landlord, in ternms, con-
tai ned an
567
assurance-cumundertaking that the |landl ord would give the
new y constructed shops after the new shops were constructed
to the tenants sought to be evicted on a reasonable rent. It
appears that the offer to provide for alternative acconmoda-
tion during the period when the new construction was ~com ng
up was nmmde by the landlord in the course of the hearing
before the said Eviction Oficer, Bijnor. The revision
petition against that said order was dism ssed by the Com
m ssi oner, Rukhil khand Divi sion, as we have already pointed
out earlier. The order passed under section 7F of the U P.
Rent Act of 1947 by the State Governnent al so dism ssed the
revision petition preferred by the tenant to the /'State
Government. The order of the State GCovernment which was
passed on behal f of the Governor of the State by the Specia
Secretary, however, clearly notes that the Ilandlord had
given an wundertaking to the tenants that they would be
giving the newy constructed shops to themon standard and
that during the period taken up in conpleting the new con-
struCtion, alternative accommpdati on woul d also be given to
them However, no condition in this connection was inmposed
by the State Government on the permission to file the suit
for eviction. Under these circunstances, we propose to
proceed on the assunption that the Hi gh Court was justified
in coming to the conclusion that the Prescribed Authority
under the U P. Rent Act of 1972 had no jurisdiction to go
behind the perm ssion granted by the relevant authorities
under the U P. Rent Act of 1947 for the filing of the eviC
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tion suit. However, it appears to us that the H gh Court
was, W th respect, in error in not taking into account the
undert aki ngs- cunmassurance given by the landlord to the
tenant in his application for permissionto file a suit as
well as in the course of the hearing before the aforemnen-
tioned authorities. W do not find anything in the provi-
sions of seCtion 43(2) (rr) of the U P. Rent Act of 1972
whi ch woul d enable the landlord to evade his duty to conply
with the wundertakings-cum assurances given by him These
undert aki ngs- cum assurances givenby the landlord certainly
fornmed part of the basis on which the permssion to file the
suit for eviCtion was unconditionally given to him It is
but fair that the court should see to it that the tenant is
not deprived of the benefit of the undertaki ngscunm assur-
ances. In fact, no good reason has been shown as to how the
l andlord can justly claimthat he is no [ onger bound by the
undert aki ngscum assurances given by himas set out earlier
In these circumstances, we set aside the order of the High
Court and pass the follow ng order in its place:

(1) W& direct that the Prescribed Authority, Nagina,
District ~Bijnor, to pass an order of eviCtion against the
appel | ant-tenant before wus but the’ Prescribed Authority
will give the necessary directions or
568
orders to respondent No. 2-landlord to provide alternative
accommodation to the appellant during the period when the
new construction is coming up and also pass appropriate
orders for ensuring that after the new construction is
conpl eted, a conparable shop is given to the appellant
her ei n.

(2) In order not to delay the construction of « the new
shops, the Prescribed Authority may provide that, in case
the landlord fails to or is unable to provide alternative
accommodation to the appellanttenant during the period when
the new construction is being conpleted, he shall pay a
certain sumas fixed by the Prescribed Authority per nonth
to the appellant-tenant which woul d be reasonably /adequate
to enable that tenant to obtain alternative acconmodation
for that period. For the aforesaid purpose, the  Prescribed
Aut hority may give such directions as it may think fit.

Before parting wth the nmatter, we may refer to two
deci sions which were cited before us. The first of these is
the decision of a Full Bench of the Allahabad H gh Court in
Asa Singh v. B.D. Sanwal & O's., AIR 1969 All. 474. The Ful
Bench of that High Court inter alia held in that case that
while granting pernission under section 3 of the U-P. Rent
Act of 1947 the District Mgistrate was bound to consider
al so the need of the tenant for the accommopdation, if such a
case is set up by the tenant. This case was cited by the
| earned counsel for the tenant. Learned counsel for respond-
ent No. 2, on the other hand, cited the decision of - another
Full Bench of the Allahabad Hi gh Court in Bansilal Sahu wv.
The Prescribed Authority & Anr., AIR 1980 All. 194 which
very briefly stated, laid down that the Prescribed Authority
under the U P. Rent Act of 1972 is bound while acting under
clause (rr) of section 43(2) of the said Act, irrespective
of the occurrence of subsequent events, to order eviction
according to the permission granted by the Prescribed Au-
thority under section 3 of the U P. Rent Act of 1947.

In our view, it is not necessary for us to enter into a
di scussion of either of the authorities because they do not
touch upon the question which has arisen before us, nanely,
enforcing the undertaki ngs- cumassurances given by the |and-
lord in obtaining the perm ssion under section 3 of the U P
Rent Act of 1947.
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The Appeal is allowed to the extent aforestated. Looking

to the facts and circunstances of the case, there will be no
order as to costs.
R N.J. Appeal al | owed.
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