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ACT:

Land Acqui sition-Acquisition for conpany-
"Wrk likely to prove wuseful to the public",
Meaning of-Right of access to( persons having
busi ness with conmpany-Product of  conpany being
useful to the public-If satisfy requiremnment-Land
Acqui sition Act, 1894[1 of 1894], ss. 6, 40, 41.

HEADNOTE:

The Governnment acquired appellant’s land for
a conpany for setting up a textile machinery parts
factory. The entire conpensati on f or t he
acquisition was to be paid by the conpany. The
Government was satisfied that the product of the
conpany would be useful to the public and the
agreenment between the conpany and the Governnent
provided that those who had business with the
conpany shall have access to the |land and works.
The notifications wunder ss. 4 and 6 of the Land
acquisition Act, 1894, were issued showi ng that
the Iand was acquired for the conpany. The
appel  ant contended that the notification under s.
6 was invalid as the acquisition was not for the
construction of any work which was likely to prove
useful to the public as contenplated by s. 40
(1)(b) read with cl. (5) of s. 41.
N

Hel d, (per Gaj endragadkar, Wanchoo, Das Cupta
and Ayyangar, JJ., Sarkar, J. contra), that the
notification under s. 6 of the Act was invalid and
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the proceedings should be quashed. Section 40
(1)(b), which alone could apply to the case
provided that in case of acquisition for a conpany
the Government could give its consent if the
acquisition was needed for the construction of
some work which was likely to prove useful to the
public. For such cases cl. (5) of s. 41 provided
that the agreenment between the conpany and the
Government shall state the terms on which the
public shall be entitled to use the works. These
provisions had to be read together and required
that the work should be directly wuseful to the
public and that the agreenent should contain a
termas to howthe public shall have the right to
use the work directly themselves. The provision of
access to the land or works to those having
busi ness with the company or the fact that the
product  of the conpany would be wuseful to the
public were not sufficient to bring the
acquisitiionfor a conpany wthin the nmeaning of
the relevant words in ss. ~40 ~and 41. The
sati sfaction of the Government that the work was
likely
150
to prove wuseful /'to the public upon a wong
construction of s. 40 and s. 41 was not binding.
The concl usi veness, attached by s. 6(3) to the
notification under s. 6(1) was only to this extent
that the land was needed for the purposes of a
conpany and this was not in dispute.

Babu Barkya Thakur v. The State of Bonbay,
[1961] 1 S.C.R 128 and Pandit Jhandu lal v. State
of Punjab, [1961] 2 S. C R 459, referred to.

Per Sarkar, J.-The acquisition for the
conpany to set wup a textile machinery parts
factory was for some work which was likely to

prove useful to the public and was valid. The work
contemplated in s. 40(1)(b) was work from which
the public could in any way derive benefit,
whet her by direct use of the work or by enjoyment
of the fruits of the activities carried on there
or otherwise; it <could not be confined to a
construction for philanthropic purpose or to such
work as could be itself used by the public. The
meani ng could not be restricted by cl. (5) of s.
41 as that would defeat the intention of the
statute. The provisions in the agreenment about the
terns on which the public would be entitled to use
the work were inapplicable to cases where the work
was such that the public could not use it.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appea
No. 446 of 1959.

Appeal from the judgnent and decree dated
July 30, 1958, of the Allahabad H gh Court in
Speci al Appeal No. 202 of 1957.

C. B Agarwal a and Naunit Lal for the
Appel | ant .

G S. Pathak, S. T. Desai, and C P. Lal for
Respondents Nos. 1 to 3.

S. T. Desai, Devendra Swarup and J. P. Goyal
for Respondent No. 4.
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1961. Decenber 15. The Judgnent of
Gaj endr agadkar, Wanchoo, Das Gupta and Ayyangar
JJ., was delivered by Wanchoo, J. Sarkar J.,
del ivered a separate Judgnent.

WANCHOO, J.-This is an appeal on a
certificate granted by the Allahabad H gh Court.
The appellant is the owner of certain lands in
village Nauraiya Khera. Qut of those |ands, 15.5

acres

151

were requisitioned by the Defence Departnent of
the Government of India_ and are still in their

possession and we are not concerned wth that.
Besi des that, the appellant has 9 acres of |and
whi ch he had purchased many years ago with the
idea of erecting a factory thereon. The appel |l ant
got information in May 1956 that steps were being
taken to acquire his  nine acres of land for an
i ndustrialist in Kanpur. He therefore wote to the
Col l ector. of Kanpur in that connection. On June
25, 1956, however, a notification was issued under
s. 4 of the Land Acquisition Act No. 1 of 1894
(hereinafter called the Act), stating that certain
land which was specified as 11.664 acres in
village Nauraiya Khera was required for a conpany
for the construction of textile nachinery parts
factory by Lakshm Ratan Engi neering Wrks
Li mited, Kanpur (hereinafter called the Wrks).
This was foll owed on July 5, 1956 by a
notification under s. 6 of the ‘Act, which was in
terms similar to the notification under s. 4. The
notification also provided for the Collector to
take possession of any waste or ~arable |and
formng part of the land nentionedin the Schedul e
to the notification imredi ately  under the powers
conferred by s. 17(1) of the Act. It is not in
di spute that this notification was issued without
taking any action under Part VIl of the Act. On
July 31, 1956, the Collector took - possession of
the land and handed it over to the Wrks along
with the buildings standing on it.

In the nean time the appellant had filed a
wit petition in the H gh Court on July 31, 1956,
praying that the notification of July 5, 1956, be
guashed and had also applied for interimstay As
however possession had already been taken on July
31, 1956, the application for interim stay was
i nfructuous. One of the main grounds in support of
the wit petition of July 31, 1956 appears to have
been that ss. 38 to 42 of the Act had not been
conplied with. It seens that thereafter steps were
152
taken by the State Government to conply with the
provisions of ss. 38 to 42 of the Act, An
agreenment was entered into between the Governnent
and the Wrks on August 5, 1956 and was published
inthe Gazette on August 11, 1956; but this was
done without naking an inquiry either under s. 5A
or s. 40 of the Act. Therefore, on Septenber 14,
1956, an enquiry was ordered by the CGovernnent
under s. 40. The enquiry was accordi ngly nade and
the inquiry subnitted his report on Cctober 3,
1956. This was followed by a fresh agreenent
between the Government and the Wrks on Decenber
6, 1956. On Decenber 7, 1956, a fresh notification




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 27

was issued under s. 6 of the Act after the
fornmalities provided under ss. 38 to 42 had been
conpl eted. Thereupon the appellant filed another
wit petition on January 29, 1957, challenging the
notification of December 7, 1956 on various
gr ounds.

It is not necessary to give in detail the
grounds on which the notification of Decenber 7,
1956 was attacked. It is enough to say that one of
the grounds was that the notification was invalid
as it was not in compliance wth s. 40(1)(b) of
the Act read with the fifth clause of the matter
to be provided in the agreenent under s. 41. The
| earned Single Judge however held that the
agreenment was in accordance with the provisions of
ss. 40 and 41. He also held that there was no
force in the other contentions raised on behal f of
the appellant and dism ssed the petition. The
appel | ant ‘'t hen went i n appeal which was dism ssed.
He then applied for a certificate to enable himto
appeal to  this Court, which was granted; and that
is how the matter has come up before us.

The only question that has been urged on
behal f of the appellant ~before us is that the
consent of the Governnment is being sought to be
given to an acquisition for a conmpany which is not
in accordance with s. 4 (1) (b) read with the
fifth clause of the matter to be provided in the
153
agreement under S. 41 and therefore t he
notification of Decenber 7, 1956 is invalid.

To deternmine the question raised by the
appellant it is necessary to |ook into the schene
of the Act. The preanble to the Act shows that it
is an anending Act enacted for- the purpose of
"acquisition of land needed for public purposes
and for Conpanies and for determ ning the anount
of conmpensation to be paid on ‘account of such
acquisition." Section 3(e) defines the expression
"conmpany." The expression "public purpose” is
given an inclusive definition ins. 3(f). Then
conmes s. 4 which provides for the issue of a
prelimnary notification to the effect that |and
inany locality is needed or is likely to be
needed for any public purpose. On the issue of
such notification steps are taken to survey the
| and and take all other action necessary to decide
whether the land is fit for the purpose for which
it is needed and in that connection s. 5A provides
for objections by any person interested in the
land, and the Collector hears the objector and
submits his report to Governnent for appropriate
action. Then cones s. 6 which is in these terms: -

"(1) Subject to the provisions of Part

Vil of this Act when the appropriate

CGovernment is satisfied, after considering

the report, if any, mnmde under s. 5A, sub-

section (2), that any particular land is

needed for a public purpose, or for a

conpany, a declaration shall be nade to that

ef fect under the signature of a Secretary to
such Governnent or of some officer duly
authorised to certify its orders:

Provided that no such declaration shall be
made unl ess the Compensation to be awarded for
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such property is to be paid by the conpany, or
154
wholly or partly out of public revenues or sone
fund controlled or nmanaged by a | ocal authority.
(2) x X X X X
(3) The said declaration shall be conclusive
evidence that the land is needed for a public
purpose or for a conpany, as the case nmay be; and
after making such declaration, the appropriate
Government  may acquire the land in manner
herei nafter appearing."”
VWhere however land is to be acquired for a conpany
no notification wunder s. 6 can be issued till the
provisions of Part VII of the Act are conplied
with, for action under s. 6 for acquiring |and for
a conpany is subject” to the  provisions of Part
VII. This is made further clear by s. 39 which
| ays down that "the provisions of sections 6 to
37(both inclusive) “shall not be put in force in
order to ‘acquire land for any Conmpany, unless with
t he pr evi ous consent of t he appropriate
Government. nor unless the ~Company shall have
executed the agreenent hereinafter mentioned."
Before therefore the ~machi nery provi ded for
acquisition of land under ss. 6 to 37 (both
inclusive) of the Act is put into force for
acquiring |land for a conmpany two conditions
precedent nmust be ‘fulfilled, nanmely, (i) the
previ ous consent of the appropriate Governnent has
been obtained and (ii) an agreenent in the terns
of s. 41 has been executed by the conpany: (see
Baba Barkya Thakur v. The State of Bonbay) (1). In
that case the notification under s. 4 of the Act
was challenged as it did not say that the | and was
required for a public purpose as provided therein
but only said that the land was required for a
conpany. This Court however pointed out that-
“though it nay appear  on the words of
the Act contained in Part |I, which contains
the operative portions of the proceedings
155
| eadi ng up acquisition by the collector for a
Conpany may or nmay not be for a public
purpose, the provisions of Part VII make it
clear that the appropriate Governnent- cannot
pernmt the bringing into operation the
ef fective machinery of the Act unless it is
satisfied as aforesaid, nanely, that ‘the
purpose of acquisition is to enable the
conpany to erect dwelling houses for worknen
enployed by it or for the provision of
amenities directly connected with the conpany
or that the land is needed for construction
of sone wor k  of public wutility. These
requirenents indicate that the acquisation
for a Conpany also is in substance for a
public purpose inasnuch as it cannot be
seriously contend that constructing dwelling
houses, and providing anenities for the
benefit of the worknen enployed by it and
construction of some work of public utility
do not serve a public purpose.”
Therefore, though the words "public purpose" in
ss. 4 and 6 have the sanme meani ng, they have to be
read in the restricted sense in accordance with s.
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40 when the acquisition is for a conpany under s
6. In one case, the notification under s. 6 wll
pay that the acquisition is for a public purpose,
in the other case the notification will say that
it is for a conpany. The proviso to s. 6(1) shows
that where the acquisition is for a public
pur pose, the conpensation had to be paid wholly or
partly out of public revenues or sone fund
controlled or nanaged by a local authority. Were
however the acquisitionis either for a conpany,
the conmpensation would be paid wholly by the
conpany. Though therefore this distinction is
there where the acquisition is either for a public
purpose or for a conpany, there is not a conplete
di chotony between acqui sitions for t he t wo
purposes and it cannot be naintained that where
156

the acquisition is primarily for a conpany it mnust
al ways be preceded by action under Part VII and
conpensation nmust always be paid wholly by the
conpany. A third class of cases is possible where
the acquisition nay be primarily for a conmpany but
it my also be at the sane tine for a public
purpose and the whole of part of conpensation may
be paid out of public revenues or sone fund

controlled or nanaged by a local authority. In
such a case though the acquisition nmay ook as if
it is primarily for a conpany it will be covered

by that part of 's. 6 which lays down that
acquisition may be nmade for a public purpose if
the whole or part of the conpensationis to be
paid out of the public revenues or ~sone fund
controlled or nanaged by a local authority. Such
was the case in Pandit Jhandu, Lal v. the State of
Punjab (1). 1In that case the acquisition was for
the construction of a |[|abour. colony under the
Government  sponsor ed housi ng schene for the
i ndustrial workers of the Thapar |Industries Co-
operative Housing Society Limted and part of the
conpensation was to be paid out of the public
funds. In such a case this Court held that "an
acquisition for a conmpany may also be made for a
public purpose within the neaning of the Act, if a
part or the whole of the cost of acquisition is
nmet by public funds" and therefore it was not
necessary to go through the procedure prescribed
by Part VII. It is only where the acquisition is
for a conpany and its cost is to be nmet entirely
by the conpany itself that the provisions of Part
VIl apply. |In the present case it is not the case
of the respondents that any part of t he
conpensation is to be paid out of what my be
called public funds. It is not in dispute that the
entire conpensation is to be paid by the Wrks and
therefore the provision of Part VII would apply to
the present <case; and it is in this background
t hat

157

we have to consider the contention raised on
behal f of the appell ant.

We have already pointed out that s. 39 as
well as the opening words of s. 6 nake it clear
that the operative provisions of the Act for the
purpose of acquiring land for a conmpany will only
apply when two conditions precedent have been
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satisfied, nanmely, (i) the previous consent of the
appropriate government has been given to the
acquisition, and (ii) the conpany has entered into
an agreement as provided in the Act. This takes us
tos. 40, 41 and 42 of the Act. Section 40 |ays
down when the consent of the appropriate
government can be given. Section 41 |ays down the
terns which nust be incorporated in the agreenent.
Section 42 then provides that every such agreenent
shall be published in the official gazette and
shall thereupon so far as regards the ternms on
whi ch the public shall be entitled to use the work
have the sanme effect as if it had forned part of
the Act.

Now s. 40(1) lays down that such consent
shal |l not be given unless the appropriate
government is satisfied either. on the report of
the Collector wunder s. 5A (2) or by an inquiry
held as hereinafter provided (a) that the purpose
of the ~acquisitionis to obtain land for the
erection of dwelling houses for worknen enpl oyed
by the conpany or for the provision of amenities
directly connected therewith, or (b) that such
acquisition is needed for the construction of a
wor k, and that such work is likely to prove usefu
to the public.

The Governnent therefore cannot give consent
to the acquisition of Iand for a conpany unless it
is satisfied about one or other of the tw
conditions nmentioned in s. 40(1). W are in the
present case not concerned wth cl. (a) of s
40(1) and need not refer to it further. The case
of the respondents is that the Government was
satisfied as to cl. (b) of s. 40(1) and that is
why it gave the
158
consent required wunder s. 39. The nmain dispute
before us is as to the neaning to be given to ¢
(b) of s. 40(1).

We are of opinion that it is not possible to
interpret s. 40(1)(b) in isolation and by itself;
it has to be interpreted in the context of what is
provided in s. 41 about the agreement to be
entered into between the CGovernnent and the
conpany which agreenent becones a part of the Act
under s. 42 so far as regards the terns on which
the public shall be entitled to use the work. Now
s. 41 provides that if the appropriate governnent
is satisfied that the purpose of the proposed
acquisition is to obtain land for the erection of
dwel I i ng houses for workmen enployed by the
conpany or for the provision of anenities directly
connect ed therewith or t hat t he pr oposed
acquisition is needed for the construction of a
work and that such work is likely to prove usefu
to the public, it shall require the conpany to
enter into an agreement with it, providing to the
sati sfaction of the appropriate governnment for the
following matters, nanely-

(1) the paynent to the appropriate

Government of the cost of the acquisition

(2) the transfer, on such paynent, of
the land to the conpany;

(3) the terns on which the | and shal
be held by the conpany;
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(4) where the acquisition is for the
purpose of erecting dwelling houses or the
provi sion of anenities connected therewth,
the time wthin which, the conditions on
which and the manner in which the dwelling
houses or anenities shall be erected or
provi ded; and

(5) Where the acquisition is for the
construction of any other work, the tine
wi thin which and the conditions on which the
wor k

159

shall be executed and nmintained, and the

terns on which the public shall be entitled

to use the work.
It will be clear fromthe -above that the fifth
termis directly related to s.-40(1)(b) and there
can be ~no doubt-that iin finding out what is meant
by s. 40 /(1)(b) we nust take into account the
fifth term-in s. 41 and it i's only by reading the
two together that it will be possible to find out
the intention of the |egislature when it provided
for acquisition of |land for a conpany through the
machi nery of the Act.

We nay here set out the contentions on either
side as to the interpretation of these provisions.
It is contended for the appellant that though the
words of s. 40 (1)(b) are wi de in anplitude and
provide for acquisition of |and for construction
of some work which is likely to prove useful to
the public, these words do not carry the neaning
that if the product of the conpany _which
constructs the work is useful to the public, |and
can be acquired for it. It is urged that on this
interpretation the Governnent will be turned into
a sort of agent for acquiring Jlands for al
conpani es which produce sonething which my be
used by the public. It is therefore contended that
when s. 40 (1) (b) says that acquisition nmay be
made for the construction of some work which is
likely to prove useful to the public, it is not
the product of the work which should be useful to
the public but the work itself should be of direct
use to the public; and it is further urged that
this interpretation of s. 40(1)(b) is confirmed if
one |l ooks at the fifth termto be provided inthe
agreement according to s. 41. That requires that
the agreement should provide for the terns  on
which the public shall be entitled to use the
work. It is urged that this neans that the public
shoul d be entitled to use the work as such and not
nerely the product of the work.

160

On the other hand it is contended for the
respondents that the words in s. 40(1)(b) are of
wi de anplitude and |and can be acquired under the
Act for any conpany when the work set up by the
conpanies likely to prove useful to the public. It
is urged that this means that the work itself nay
be useful to the public or the product of the work
may be useful to the public; and so in either case
the work would be wuseful to the public and
therefore land can be acquired for it. It is also
urged that the fifth termin s. 41 should not be
held to cut down the wi de anplitude of the words
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used in s. 40(1)(b) and should be read in the sane
vide manner and the public should be held to be
entitled to use the work if it is allowed (say) to
go to the work for business purposes.

The respondents rely on Ezra v. The Secretary
of State (1) in support of their interpretation of
the relevant words in ss. 40 and 41. |In that case
the Bank of Bengal, a Conmpany whi ch was
i ncorporated under Act Xl of 1876, was anxious to
extend its prem ses for the purpose of providing
acconmmodati on for the Public Debt office. The Bank
was unable to acquire the prem ses required by it
by private treaty and therefore approached the
CGovernment to acquire the land for it under the
Land Acquisition Act. Action was consequently
taken under Part VII of the Act for acquisition of
the prenmises for the conpany and the agreenent
provided that the public, subject to the Act
constituting and the bye-laws regul ating the Bank
shall be entitled to use the said building or
buildings in-relation to the said Government
busi ness so far as the same might be utilised by
the Bank for the purposes of such business. It was
urged before the H'gh Court that this was not
sufficient conmpliance wth the fifth termof the
agreenment provided by s. 41 The High Court
repelled this contention on the ground, firstly
161
that the Government was vested with absolute
di scretion in this. matter ~and was the sole
custodi an of the public interest in this country,
and secondly that the rights of the public
generally were dependant upon the Governnent
busi ness and the CGovernnent had considered the
conditions therein i nserted as sufficiently
safeguarding its interests. It was further held
that Court had no power to enter upon a
consi deration of the question how far that
provisions sufficiently safeguarded the interests
of the Governnent or of the public, of which it
was the custodian (see pp. 79-80). The problem
that has been posed before us does not appear to
have been posed before the Hgh Court in that
form Further the Hi gh Court seens to have thought
that as the sections provided for the satisfaction
of the Government there was no power in a court to
enter upon a consideration of the question how far
that provision safeguarded the interests of the
Government or of the public. This decision seems
to suggest that the Governnment’'s decision as to
the terns is conpletely final and as the
CGovernment was satisfied by the ternms it had
i mposed in that case the matter was no | onger open
before the <court. Al that we need say about this
case is, as already pointed out, that the question
was not raised before the High Court in the manner
in which it has been raised before us and that nay
account for the view taken by the High Court. It
is also well to remenmber that in that case
prem ses were required for the Public Debt office
of the Governnent which was then under the
managenent of the Bank of Bengal and that nay have
had sonmething to do with the final decision. But
in any case, this case does not lay down that it
is for the Government to determine what the
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rel evant words in ss. 40 and 41 nean, though the
High Court is right when it says that it is not
for the court to enter upon a consideration of the
gquestion how far the provision made by the
CGovernment in the terns of t he agr eenent
sufficiently

162

saf eguards the interests of the public, that being
a matter entirely for the satisfaction of the
Government. But as the matter was not considered
by the Hi gh Court fromthe point of view from
which it has been argued before us, this case
cannot be treated as a decision on t he
interpretation of the relevant words in ss. 40 and
41 merely by inplication. In any case, if by
inmplication the said decision supports t he
respondents’ contention, it does not correctly
represent ‘the true |egal position in that behalf.

In our opinion theinterpretation of the nateria

terns in ' s. 40(1)(b) and the fifth term of the
agreement provided in s. 41 read together is and
must always be within the jurisdiction of the
court.

Turning now to the opposing contentions as to
the neaning of the relevant words in ss. 40 and
41, we have already  said that the two provisions
of ss. 40 and 41 nust be read together to find out
the intention of the |egislature when it provided
for acquisition of |and for a conpany through the
agency of government. It seens to us that it could
not be the intention of the legislature that the
CGovernment should be made a general —agent- for
conpanies to acquire lands for themin order that
the owners of conpanies nay be able to carry on
their activities for private profit. It that was
the intention of the legislature, it was entirely
unnecessary to provide for the restrictions
contained in ss. 40 and 41 on the powers of the
Government to acquire lands for companies. If we
were to give the wide interpretation contended for
on behal f of the respondents on the relevant words
inss. 40 and 41 it would amount to hol ding that
the legislature intended the Governnent to be a
sort of general agent for conpanies to acquire
lands for them so that there owners my make
profits. It can hardly be denied that a company

which will satisfy the definition of that word in
s. 3 (e) will be producing sonething or other
which will be useful to the

163

public and which the public may need to purchase.
So on the wide interpretation contended for on
behal f of the respondents, we must come to the
conclusion that the intention of the |legislature
was that the Governnent should be an agent for
acquiring land for all conpanies for such purposes
as they mght have provided the product intended
to be produced is in a general nanner useful to
the public, and if that is so there would be
clearly no point in providing the restrictive
provisions in ss. 40 and 41. The very fact
therefore that the power to use the nmachinery of
the Act for the acquisition of Iand for a conpany
is conditioned by the restrictions in ss. 40 and
41 indicates that the |legislature intended that
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land should be acquired through the coercive
machinery of the Act only for the restricted
purpose nentioned in ss 40 and 41, which would
al so be a public purpose for the purpose of s. 4.
We find it inpossible to accept the argument that
the intention of the |egislature could have been
that individuals should be conpelled to part with
their lands for private profit of others who ni ght
be owners of conpanies through the Governnent,
simply because the conpany mght produce goods
whi ch woul d be useful to the public. If therefore
the legislature intended by the provisions of s.
40 and 41 that there should be restrictions on the
power to acquire land for conpanies it can only be
given effect to by putting the narrower meaning on
the words wused in ss. 40 and 41, as contended for
by the appellant. Further, reading s. 40 (1) (b)
and the fifth termof the agreenent as provided in
s. 41 together (as they must ~in our opinion be
read together in order to find out the rea
intention of the |egislature) there can be no
doubt that the only neaning to be given to these
provisions read together is, as contended for on
behal f of the appellant.” In this connection we
ought to add that as we shall presently point out
the material words of the fifth termin-the
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agreement provi ded in s. 41 are reasonably
i ncapabl e of the construction suggested by  the
respondents.

Let us therefore turn to the words of s. 40
(1)(b), which says that acquisition should be for
sone work which is likely to prove useful to the
public. Now if the legislature intended these
words to nmean that even where the product of the
work is useful to the public, |and can be acquired
for the conpany for that purpose, the |egislature
could have easily used the words "“the product of"
before the words "such work". The very fact that
there is no reference to the product of the work
ins. 40(1)(b) shows that when the |egislature
said that the work should be Ilikely to prove
useful to the public it meant that the work shoul d
be directly wuseful to the public through the
public being able to use it instead of- being
indirectly useful to the public through the public
being able to use its product. W have no doubt
therefore that when s. 40(1)(b) says that the work
shoul d be wuseful to the public it neans that it
should be directly useful to the public which
should be able to make use of it. This nmeaning in
our opinion is made perfectly clear by what is
provided in the fifth termin s. 41. Before the
machi nery of the Act can be put into operation to
acquire land for a conpany, the Governnment has to
take an agreement from the conpany, and that
agreement rnust provide, where acquisition is
needed for the construction of some work and that
work is likely to prove useful to the public, the
terns on which the public shall be entitled to use
the work. These works can only nean that the
public should have a right to use the work itself
and not the product of its and it is the duty of
the Governnment when it takes an agreenent under s.
41 to see that the public is so entitled to use
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the work. To say that the public is entitled to
use the work because the public can go to the work
in the way of business is in our opinion not
giving any right to the public to use the work
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directly as such. Al that the agreenent has
provided in the present case is that "the public
wi Il have such right of access to and use of the
| and/ wor ks herein and before specified as may be
necessary for the transaction of their business
with the firm" This in our opinion is not what is
meant by the words "the terns on which the public
shall be entitled to wuse the work" in the fifth
termof the agreenent as provided in s. 41. Such
use for business is inplicit in every business,
even if the CGovernment does not acquire land for
it, for no conpany can carry on for a, nmoment its
business with any profit if it does not allow
those with whomit has business to cone to its
prem ses. Therefore, when the fifth term provides
for the wuse of the work by the public as of right
it cannot possibly envisage the use only by those
who have business with a factory (for exanple) and
their going there to transact business; such use
would in any case’ have to be pernmitted by the
owner of the conpany, as otherwise it will not be
worth his while to run the conpany at - all
Therefore, when the fifth term provides that "the
public shall be entitled to use the work" it means
that the public shall be entitled to use the work
directly and as of right for its own benefit and
does not nean that those who have business with
the conpany can go upon the work for that
busi ness. Reading therefore s. 40 (1)(b) and the
fifth term of the agreenment provided in s. 41,
there is in our opinion no doubt that the
intention of the |legislature was that |and shoul d
be acquired only when the work to be constructed
is directly wuseful to the public and the publitc
shall be entitled to use the work as such forits
own benefit in accordance wth the terns of the
agreement which under s. 42 are nmade to have the
sane effect as if they form part of the Act. W

are of opi ni on t hat this is t he only
interpretation of the rel evant
166

words of ss. 40 and 41, and the |egislature could
not have intended otherw se.

Let us nowturn to sone of the argunents
advanced on behalf of the respondents agai nst the
clear intention of the legislature which is
deducible from the interpretation of the words
used in ss. 40 and 41. It is urged in the first
pl ace that ss. 40 and 41 both provide for the
satisfaction of the Government and it is the
Government which has to be satisfied that the work
islikely to prove wuseful to the public and
further that it is the Government which has to be
satisfied that the terns contain a provision as to
how the public shall be entitled to use the work.
It is further urged that as the Governnent in this
case was satisfied that the Wrks was useful to
the public and was also satisfied as to the terns
in the agreement on which the public shall be
entitled to use the W rks, the court has no
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further say in the matter. W are of opinion that
this argunment is entirely fallacious. It is true
that it is for the Governnent to be satisfied that
the work to be constructed will be useful to the
public; it is also true that it is for the
CGovernment to be satisfied that there is a termin
the agreenent providing that the public shall be
entitled to use the work; but this does not mnean
that it is the Governnent which has the right to
interpret the words used in s. 40(1)(b) or in the
fifth term of the agreement in s. 41. It is the
court which has to interpret what those words
nmean. After the court has interpreted these words,
it is the Government which has to carry out the
object of ss. 40 and 41 toits satisfaction. The
CGovernment cannot say that ss. 40 and 41 nean this
and further say that they are satisfied that the
meani ng they have given to the relevant words in
t hese sections hasbeen carried out in the terns
of the agreenment provided by them It is for the
court to —say what the words in ss. 40 and 41 nean
though it is for the Governnent
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to deci de whether the work is useful to the public
and whether the terns contain provisions for the
manner in which the public shall be entitled to
use the work. It is only in this latter part that
the Government’s satisfaction cones in and if the
Governnment is satisfied that satisfaction may not
be open to challenge; but the satisfaction of the
Government nmust be based on-the neaning givento
the relevant words in ss. 40 and 41 by the court.
The Governnment cannot both give nmeaning to the
words and also say that they are satisfied on the
meani ng gi ven by them The meaning has to be given
by the court and it is only thereafter that the
Government’'s satisfaction nay not be open to
challenge if they have carried out the neaning
given to the relevant words by the court. The
argunent therefore that it is the Governnent’s
satisfaction which is required both by s. 40 and
s. 41 is of no help to the respondents, for it is
for the court to say what these words nean and
then see whether the GCovernment are satisfied
according to the nmeaning given to these words by
the court. W have already indicated what these
words nean and if it plainly appears that the
CGovernment are satisfied as a result of giving
sone other nmeaning to the words, the satisfaction
of the Governnent is of no use, for then they are
not satisfied about what they should be satisfied.
In the present case the Governnent seens to have
taken a wong view that so long as the product of
the Works is useful to the public and so | ong as
the public is entitled to go upon the Wrks in the
way of business, that 1is all that is required by
the relevant words in ss. 40 and 41. W have held
that this is not the neaning of the rel evant words
inss. 40 and 41 and therefore the Governnent’s
sati sfaction on this meani ng cannot be binding and
woul d be worthl ess.

Learned counsel for the respondents also
relied on certain American decisions and pointed
168
out that the trend in the United States of America
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these days was to give a wide neaning to the power
of em nent domain contained in the fifth anendnent
to the Constitution of the United States. The
fifth amendnment lays down as follows in this
respect: -

"nor shall private property be taken for
public use, without just conpensation."
It seenms that there has been controversy in
Arerica as to the neaning of the words "public
use" used in the above anendnent and there are two
views prevalent. The older viewwas, and it is
still held in some States, that "public use" neans
"use by the public-that i's, public enploynent-and
consequently that to make ~a use public, a duty
must devol ve on the person or corporation holding
property appropriated by right of eninent domain
to furnish the public wth the use intended, and
that there nust-be a right onthe part of the
public, or sone portion of it, or some public or
quasi - public agency on behalf of the public, to
use the property after it i's condemmed". The | ater
view is that "public use" neans "public advantage,
conveni ence, or benefit, and that anything which
tends to enlarge ‘the resources, increase the
i ndustrial energies, .and pronote the productive
power of any consi der abl e nunber of t he
i nhabitants of a section of the State, or which
leads to the growh' of towns and the creation of
new resources for the enploynment of capital and
| abour contributes to the general welfare and the
prosperity of the whole comunity and giving the
Constitution a br oad and conpr ehensi ve
interpretation, constitutes a public use" (see
Anerican Jurisprudence. Vol. 18. pp. 661-62). In
one State, where the older viewis still held, the
court pointed out that "if public use were
construed to nean that the public would be
benefited in the sense that the enterprise or
i mprovenent for the use of which the property was
taken might contribute to the confort
169
or conveni ence of the public, or a portion
thereof, or be esteemed necessary for their
enjoynment, there would be absolutely nolimt to
the right to take private property, that it would
not be difficult to showthat a factory, hotel,
etc., the erection of which was contenplated,
woul d result in benefit to the public, and that,
under this power, the property of the citizen
woul d never be safe froman invasion." (see ibid
p. 664) It is the later view prevalent in sone
States in Anerica for which the respondents are
contending, and the result of that would be the
same as pointed out above. But we do not think it
necessary to examne the Anerican cases cited
bef ore us because the words in our statute are not
pari materia wth the words used in the fifth
amendnent to the Anerican Constitution. The fifth
amendment contenpl ates that private property shal
not be acquired except for public use. The public
use there is thus connected with the purpose of
acqui sition and nmay perhaps in certain conceivable
ci rcunst ances depending upon the conditions in a
particul ar St ate, be open to a Wwder
interpretation. But the two views preval ent about
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it in Anericaitself showthat in one viewit is
the actual wuse of the work that is enphasised
while in the other viewit is the public benefit
arising from the work that is enphasised. Now so
far as the words in the Act are concerned, it is
to our mnd perfectly obvious that it is the
actual use of the work which the Act envi sages and
not the public benefit that mght directly or
indirectly arise from the use of the land
acquired. This is clear fromthe words used both
ins. 40(1)(b) and the fifth termof the agreenent
provided in s. 41. Section 40(1)(b) requires that
the acquisition is for ‘the construction of sone
work, and that work is likely to prove useful to
the public. It does not say that the acquisition
of land woul d be useful to-the public. Further the
fifth termin the agreement provided in s 41 nakes
this clear beyond all doubt for it
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provides that the agreement” shall contain the
terns on which the public shall be entitled to use
the work. These words therefore in the Act are
clearly referable tothe narrower view preval ent
in Arerica, which enphasises the use by the public
of the actual work constructed. W are therefore
of opinion that the respondents can -derive no
advantage from the American cases cited on their
behal f to show the 'wider interpretation of the
words used in the fifth anendment to the American
Consti tution.

Anot her argunent on behalf of the respondents
is based on s. 50 of the Danodar Vall ey
Corporation Act (No. XIV of 1948) which provides
that "any land required by the Corporation for
carrying out its functions under-this Act shall be
deenmed to be needed for a public purpose and such
I and shall be acquired for the Corporation as if
the provisions of Part VIl of the Land Acquisition
Act, 1894 (1 of 1894), were applicable to it and
the Corporation were a conpany wthin the meaning
of cl. (e) of s. 3 of the said Act." That section
is not before us for interpretation and it 1is
therefore not necessary for us to say anything
about the scope and neaning of that section. A
that we need point out is that section was not
enacted to explain what the |egislature nmeant by
the use of the relevant words in ss. 40 and 41.
VWhat ever therefore may be the interpretation  of
that section and whatever may be the reason why
the legislature enacted that section in that Act
that will not control the meaning of the rel evant
words in ss. 40 and 41, and it is therefore not
necessary for us to interpret that section in the
present proceedings. As against this, |earned
Counsel for the appellant pointed out that there
are many other later Acts creating statutory
corporations like the Danodar Valley Corporation
in which there is no provision corresponding to s.
50. That again is a matter into which we need not
go, and it is unnecessary to consider why the
| egi slature provided s. 50 in the Danodar Valley
Cor poration
171
Act and did not provide some simlar section in
other Acts creating statutory corporations which
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were enacted after the Danodar Vall ey Corporation
Act was put on t he statute book. These
consi derations in our opinion have no rel evance to
the interpretation of the relevant words of ss. 40
and 41 of the Act and we do not therefore propose
to say anything about s, 50 of the Danodar Valley
Corporation Act. W nay add that the works are not
like the Danmpdar Valley Corporation and what we
say in the present case may not necessarily be
taken to apply to a statutory corporation |like the
Danodar Valley Corporation, which is wholly owned
by the State

Then it was urged on behal f of the
respondents that s. 6(3) nmkes the purpose noted
in the notification under s. 6(1) not justiciable.
W have not been able to understand how that
provi sion helps the respondents. Al that s. 6(3)
says is that the declaration shall be conclusive
evi dence that ~the land is needed for a public
purpose. ‘or- for ~a conpany.” In this case the
declaration was that the 1and was ~needed for a
conpany and that according to s. 6(3) 1is
concl usi ve evidence that the land is so needed.
Now it is not the case of the appellant that the
| and was not needed for the Wirks in the present
case, nor does the  appellant say that though the
land was needed for sone other purpose, the
notification fal sely declares that it was needed
for the Wor ks. In t he ci'r cunst ances the
concl usi veness envisaged by si 6 (3) is of no
assistance to the solving of the problem wth
whi ch we are concerned in the present case.

It is then urged for the respondents that
t hough the appellant had all eged mal a fides, that
part of the case was given up by himand therefore
it is not open to himto urge the contentions that
have been wurged before wus. There is no force in
this argunment either, for there is no question of
any mal a fides or
172
fraud on the Act in the present case. Wat the
appel l ant contends is that the relevant words in
ss. 40 and 41 have a certain neaning and that on
that neaning the action of the State Governnent in
giving consent for the wuse of the machinery
provided in the Act for the acquisition of land
for the Wrks is not within the contenplation of
the Act. This contention has nothing to do with
mala fides or with fraud on the statute. It has
al ways been the case of the appellant that the
consent given by the CGovernment was not within the
nmeani ng of the relevant words in ss. 40 and 41 and
therefore the entire proceedings for acquisition
of the appellant’s |and must be quashed, for the
conditions precedent for the i ssue of the
notification under s. 6 had not been conplied
with. On that case the appellant nust succeed, if
we accept the meaning for which he contends, and
that has nothing to do with mala fides or fraud on
the statute on the part of the CGovernnent.

Lastly we nmay notice an argunent on behal f of
the appellant that if we look to the history
behind the legislation which culninated into the
Act, we shall find that acquisition for a conpany
was al ways for construction of some work which the
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public could use. Reference in this connection was
nade to Act XXII of 1863 which provided for
acquisition for private individuals and conpani es.
That Act applied to works of public utility, which

were defined under s. Il to mean any bridge, road,
railroad, tranroad, canal for irrigation or
navi gation, work for the inprovenent of a river or
har bour, dock, quay, jetty, drainage work or

electric telegraph and also all works subsidiary
to any such work. At the same time there was
another Act in force, namely, Act VI of 1857,
whi ch provided for acquisition of |land for public
purposes. Then cane the ‘Act (X of 1870), which
repeal ed both Acts No. VI of 1857 and No. XXl | of
1863 and made
173
a consolidated provision for -acquisition of |and
for public purposes and for conpani es and brought
in Chap. VIl for the first tinme. This Act was
repl aced in~ 1894 by the present Act. However, Act
X of 1870 was  a consolidating and anendi ng Act.
The Act of 1894 is also an anending Act.
Therefore, it is not possible to derive nuch
assistance from the previous |aw existing before
the Act of 1870 was passed, for it not only
consol i dated the previous | aw but al so anmended it.
We have therefore to interpret the “Act on the
words as they now stand and cannot derive much
assi stance from the provisions ~of Act XX  of
1863. That is why we have interpreted above the
rel evant words of ss. 40 and 41 wthout any
reference to the past history of the law relating
to acquisition of |and for public purposes and for
conpani es.

Coming now to the facts of the present case,
we have to see whether the acquisitionis for a
work which is useful to the public under s. 40 (1)
(b) and which the public in entitled to use in
accordance with the fifth termto be entered in
the agreenent under s. 41. W have already set out
the term in the agreenent which shows that those
who have business with the conpany shall have such
right of access to and use of the |and/works
herein and before specified as may be necessary
for the transaction of their business wth the
firm" This in our opinion is not what the
rel evant provisions of ss. 40 and 41 require. Wat
these provisions require is that the work should
be directly wuseful to public and the agreenent
shall contain a termhow the public shall have the
right to use the work directly thenselves. It
seems to wus that wunder the relevant words in ss.
40(1)(b) and 41 it is works like a hospital, a
public reading roomor a library or an educationa
institution open to that public or such other work
as the public may directly wuse t hat are
contenplated and it is only for such works which
174
are useful to the public in this way and can be
directly used by it that |and can be acquired for
a conpany under the Act. This is also the
inmplication of the follow ng observations of this
Court in Babu Barkya Thakur’'s case (1) at pp. 137-
38 with reference to ss. 40 and 41:

“I'n an industrial concern enploying a
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| arge nunber of worknmen away fromtheir homes
it is a social necessity that there should be
proper housing accomopdation available for
such workmen. Where a |large section of the
conmunity is concerned, its welfare is a
matter of public concern. Simlarly, if a
Conpany is generous enough to erect a
hospital or a public reading roomand library
or an educational institution open to the
public, it cannot be doubted that the work is
one of public utility and conmes wthin the
provisions of the Act."
The fact that the product of the conpany woul d be
useful to the public is not sufficient to bring
the acquisition for a conmpany within the meaning
of the relevant words in-ss.. 40 and 41. In the
present case all that the Government was satisfied
about appears to be that the product of the

conpany wi'll ~be useful to the wpublic and the
provision in the agreenent is nerely that the
public shall ~be able to go wupon the works for

pur pose of business. This in our opinion is not
the meani ng of the relevant words under ss. 40 and
41 and therefore the Government’s satisfaction in
that behalf is not enough to entitle it to use the
machi nery of the /Act for the pur pose of
acquisition in this case. W therefore allow the
appeal with costs and setting aside the order of
the H gh Court quash the notification under s. 6
of the Act and t he pr oceedi ngs resulting
t heref rom

SARKAR, J.-The appellant was the  owner of
certain lands. The Government of Uttar ~Pradesh
acqui red the lands under the Land Acquisition
175
Act, 1894. The appellant, thereupon, noved the
Hi gh Court at Allahabad under Art. 226 of the
Constitution for an appropriate with to quash the
order of acquisition mde by the Governnent. The
petition was dismssed by the H gh Court and the
appel  ant  has filed this appeal against the
judgrment of the High Court. The land, it may be
stated, was acquired by the Governnent for a
conpany called the Lakshni Ratan Engi neering Works
Ltd., which required it for setting up a textile
machi nery parts factory.

Sections 6 to 37 of the Act lay down the
procedure for all acquisitions under it. Part VII
of the Act, which consists of ss. 38 to 44
provides for acquisition of |lands for conpanies
for certain specified purposes. It is not in
controversy that the acquisition in the present
case was made under this part. It is necessary to
set out ss. 39, 40 and 41 of Part WVII to
appreci ate the contention of the appellant:

S. 39. The provisions of sections 6 to

37 (both inclusive) shall not be put in force

in order to acquire land for any Conpany,

unless with the previous consent of the
appropriate Governnent, nor unl ess the

Conpany shall have executed the agreenent

her ei naft er nenti oned.

S. 40. (1) Such consent shall not be
gi ven unl ess the appropriate Government be
satisfied, either on the report of the
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Col I ector under section 5A sub-section (2),
or by an enquiry held as herei nafter provided

(a) that the purpose of t he
acquisition is to obtain land for the
erection of dwelling houses for workman
enpl oyed by the Conmpany or for the
provi si on of anenities directly
connected therewith, or

(b) that such acquisition is needed
for the construction of some work, and
that such work is likely to prove usefu
to the public.

(2) Such enquiry shall be held by such
officer and at such time and place as the
appropriate Governnent shall appoint.

(3) Such officer may summon and enforce
the attendance  of w tnesses and conpel the
production of docunents by the sane neans and
as far _as possible in the sane manner as is
provided by the Code of Civil Procedure in
the case of a Cvil Court.

S. 41. |f theappropriate Governnent is
satisfied after considering the report, if
any, of the Collector under section 5A sub-
section (2), 'or on the report of the officer
maki ng the inquiry under section 40 that the
purpose of the proposed acquisition is to
obtain land for . the erection of dwelling
houses for wor kman enpl oyed by the Conpany or
for the provision of amenities directly
connected therewith, or that the proposed
acquisition is needed for the construction of
a work, and that such work is likely to prove

useful to the public, it shall require the
conpany to enter into an agreement with the
appropriate Government, providing to the

satisfaction of the appropriate Governnent
for the following matters, nanely:-

(1) the paynent to the —appropriate
CGovernment  of the cost —of the
acqui sition;

(2) the transfer, on such paynment of
the land to the conpany;

(3) the terns on which the | and shal
be held by the Conpany;

(4) where the acquisitionis for the
pur pose of erecting dwelling houses
or the provisi on of amenities
connect ed therewi t h, t he time
within which, the conditions on
which and the manner in which the
dwel | i ng houses or anenities shal
be erected or provided; and

(5) where the acquisitionis for the
construction of any other work the
tinme Wi t hin whi ch and t he
conditions on which the work shal
be executed and naintai ned, and the
terns on which the public shall be
entitled to use the work.

There is no dispute that the Governnent

decl ared that it was sati sfied t hat t he
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acqui sition needed for the construction of a work,
nanely, a textile nachinery parts factory and that
this work was likely to prove useful to the public
but the appellant contends that such a factory is
not a work contenplated by s. 40(1)(b) and the
CGovernment had no right, therefore, to give its
consent to t he acqui sition. The preci se
significance of this contention wll have to be
stated nmore fully later.

The first point taken by the respondents
against this contention of the appellant is that
the satisfaction of the Governnent wunder s.
40(1)(b) is subjective and that a declaration in
the official gazette that the acquisitionis for a
public purpose is under s. 6(3) conclusive and
cannot therefore be questioned in a court. | think
that the appellant is right when he says that this
concl usiveness is of no avail unless the work can
be said to be wthins. 40(1)(b). The Governnent
cannot by sinply making a declaration that it is
satisfied that the acquisition is needed for the
construction of sone work likely to prove usefu
to the public stop further enquiries even
178
though the sati sfaction contenplated is the
Covernment’s subjective satisfaction. If the work
is not within the Act, t he Governnment’ s
satisfaction avails' nothing. And that is the
contention of the ‘appellant. No doubt if 'the
Covernment says it is satisfied, it cannot be
contended that it is - not -satisfied. But the
CGovernment has to be satisfied about a specified
thing and a question can be raised as to whether
the thing about which the Governnent is- satisfied
is the thing contenplated by the section. |
therefore, proceed to consider whether the work
about which the Governnent was satisfied in the
present case, is within s. 40(1)(b).

The real question raised by the appellant is
as to the meaning of the words "such work is
likely to prove useful to the public" in cl.(b) of
s. 40(1). What is a work likely to prove useful to
the public ? The appellant says it is a work which
the public can use for the purpose for which it
was constructed. Thus a building for a ~schoo
woul d be such a work, for the public can use it
for the purpose for which it was built. So would a
building for a hospital or a Ilibrary be. It is
said that this is the natural and ordi nary neaning
of the words. Then it is said, even if it were not
so, they have to be so read in view of ss. 39 and
41. The matter is put in this way: In view of s.
39 land cannot be acquired under Part VII1 unless
two conditions are fulfilled. The first is the
consent of the Governnent to the acquisition
which, in viewof s. 41, cannot be given-I|eaving
out the cases of acquisition for worknen's
dwel 1ing houses wth which we are not concerned
now unl ess the acquisition is needed for the
construction of a work which is likely to prove
useful to the public. The second is the execution
of an agreenent by the Conpany providing for the
matters stated in s. 41, one of which is the terns
on which the public shall be entitled to use the
work to be constructed on the land to be acquired,
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about whi ch work the CGovernnent has
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been satisfied that it is likely to prove usefu

to the public. Since both these conditions have to
be fulfilled, the work must be such as the public
can use directly; if it were not such a work then
the condition as to the agreenent cannot be
fulfilled. Therefore, the work in s. 40(1)(b) nust
necessarily be restricted to a work which itself
can be used by the public.

The appellant contends that the work in the
present case being a factory, it is not one which
the public can use and, therefore, it is not a
work for setting up of which the Governnment coul d
under s. 40(1) (b) give its consent to the
acquisition. It appears that in the present case
the Company had executed an agreenent purporting
to be in terms of s. 41 and that agreenent
provided that ~ the public would have a "right of
access to and use of the |and-works...... as may be
necessary for ~the transaction ~of their business
with the firni', that s, the Conmpany. It s
contended by the appellant that this is not a
conpliance with the second condition. It is said
that this is not /really providing for the use of
the work for that nmeans use by the public of the
work, for the purpose for which it~ was built.
Hence, it is argued, that the —acquisition is
illegal.

I amunable to accept the appellant’s reading
of s. 40(1)(b) as correct. The words "such work-is
likely to prove useful to the public* read by
t hensel ves seem to ne plainly to inply a work the
construction which results in sonme benefit which
the public would enjoy. They do not contenplate
only a work which itself can be put by the public
to its use. For exanple, “a( work producing
electricity for supply to the public is a work
which is wuseful to the public. So also a work
produci ng any comodity like say, - medicines or
cloth would be a work which would be useful to the
public. Again, | feel no doubt that a radio
broadcasting station would be a work which would
be useful to the public. Take anot her case,
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nanely a post-graduate college turning out a snal
nunber of highly qualified nedical doctors. There
can be no doubt that the building for the college
can be said to be a work useful to the public. It
woul d be so not because the public would have a
chance of getting training there and a snal
nunber of the nenbers of the public would after
the training be able to nake a good livelihood,
but because an institution of this kind is useful
tothe public as it turns out nmen who give very
useful service to the public. In all the
illustrations given the works would be useful to
the public though the public mght have no access
to the work or any right to use themdirectly. |
think it would be wunduly restricting the meaning
of the word "useful’ to say that a work is usefu
to the public only when it can directly be used by
the public. The words are not work which the
public can wuse", in which case it might with some
justification have been said that the work rust be
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such as the public could wuse. In the Shorter
Oxford Dictionary, anpbng the neanings of 'useful
appear, "having the qualities to bring about good

or advantage", "helpful in effecting a purpose". |
find no reason not to apply these meanings to the
word useful’ in the section t hat I am

consi deri ng.

If the neaning for which the appellant
contends were to be given to the words, then the
work contenplated can only be a work like a
hospital, school or philanthropic institutions of
simlar kind which itself the public can put to
its use. It seens to ne that it would be strange
if the section only contenplated that, Part VII
clearly deal s with conpani es as busi ness
institutions. A conpany in-the Act means a conpany
i ncorporated under one or other of certain
Conpanies Acts ~and includes a society registered
under the Societies Registration Act, 1860 and a
regi stered society wthin the neaning of the Co-
operative Societies Act, 1912: ~see's. 3(e). Now
the first and the last are essentially business
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institutions. Under ~ s. 38A again, a conpany for
the purpose of /part VIl is to include "an

i ndustrial concern,  ordinarily enploying not |ess
than one hundred wor knen owned by an individual or
by an association of individuals and not being a
Conpany", This again.is essentially a business
organi sation. It is true that  land cannot be
acquired for this last, nentioned variety of

"Conpany" under Part VIl except for erection of
dwel i ng houses for its worknen or for anenities
connected therewith. | am however referring to s.
38A to show that Part VI is dealing wth

"conpani es" as business organi sations and not as
donors for philanthropic purposes, That being so,
it would be curious if Part VII was intended only

for acquiring | ands for t hese busi ness
organi sations so that they mght out of charity
set up phi | ant hr opi ¢ institutions. | f
encour agenent of phil ant hrophy was the idea behind
Part WVII, why were its provisions not nmade
avai |l abl e to phi | ant hr opi ¢ m nded private

i ndi vi dual s or associations of individuals ?

Anot her reason which to ny mnind indicates
that s. 40(1)(b) is not confined to philanthropic
institutions is that the word 'work’ woul d hardly
then have been used; it is tonmy nmnd a very
i nappropriate use of the word "work’ to describe a
philanthropic institution. 'Wrk’ in the present
case can only nean a structure, a building and,
therefore, a structure or building for any
pur pose: see Shorter Oxford Dictionary.

Section 40, furthernmore, contenplates an
enquiry for determ ning whether the work is likely
to prove wuseful to the public in course of which
it my even be necessary to conpel the attendance
of witnesses and production of docunents. This is
not an enquiry to hear the objections of the owner
of the land to be acquired, to the acquisition
Ezra v. Secretary of State(1l) | can hardly inagine
t hat
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provisions for such elaborate enquiry would have




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 23 of 27

been made if all that the Governnment had to be
satisfied was whether a philanthropic institution
woul d be wuseful to the public. It wuld also

appear inexplicable that Part VIl was needed at
all for the purpose of acquisition of land for the
establishnment of philanthropic institutions by
conpani es for that could well have been done under
s. 6 as that would clearly be an acquisition for a
conpany for a public purpose. | do not suppose
there can be any doubt that the establishrment of a
philanthropic institution woul d be a public
purpose. | amunable to agree with the contention
that |land can be acquired for a conpany only under
Part VII. Section 43 says that this Part woul d not
apply to acquisition of land for a conpany for the
pur poses of which under an agreement with the
conpany, the Governnent-is bound to provide |and.
Acqui sition in such cases for | the conpany has
therefore to be under ss. 6 to 37. It would foll ow
that under s. 6 land can be acquired for a conpany
in a case not- comng under Part VII. In the view
that land can be acquired for a company under the
Act otherwi se than under Part VII, | am supported
by A. Natesa Asari v. The State of Madras (1).

Lastly, | think it right to point out that
though the provisions in Part VIl have been on the
statute book since at |east 1870, innot a single
case it appears to 'have been held in all these
years that the work contenplated is work of  a
phi |l ant hropi c nature which the public can put to
its use directly. | amnot saying that this is an
argunent which is conclusive but it strikes nme as
sonewhat extraordinary if the nmeaning was as the
appel  ant contends, it should not have struck
anyone so long. In Ezra v. Secretary of State (2),
an acquisition of land for the Bank of Benga
under Part VIl for the
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purpose of constructing a building in which the
Public Debt Ofice of the Government which was in
charge of the Bank, was to be housed, was uphel d.
This was not a case of acquisition for a
phil ant hropi ¢ purpose. |n Radha Raman v. State of
U P. (1), an acquisition under Part VII for the
purpose of a co-operative housing society was
uphel d. In Ranibala Bhar v. State of Wst Benga
(2) an acquisition for extension of the textile
mlls of a conpany was uphel d.

Reading s. 40(1)(b) by itself, I amfor these
reasons unable to accept the view that the work
there contenplated is only a building or other
construction put up for a philanthropic purpose or
is such as itself can be used by the public. In my
opi nion, the work contenplated is a work fromthe
construction of which the public can in any way
derive benefit, whether by the direct use of the
work or by the enjoynment of the fruits of the

activities carried on there, or, may be,
ot herw se.

The question then is, however wi de may be the
nmeaning of the words "work....likely to prove

useful to the public" when read by thensel ves, has
that neaning to be controlled in view of the fact
that under s. 41 an agreenent has to be made with
the conpany concerning the work providing for the
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terns on which the public can use it ? Is that
neaning to be restricted and the words understood
as contenplating only a work which is capable of
nmeaning to be restricted and the words public

directly ? | do not think so. That would not be a
reasonable way of interpreting the statute. If |
amright in what | have said so for, it would be

defeating the intention of the statute if s. 41 is
allowed to restrict the width of the natura

meaning of the words wused in s. 40(1)(b). In ny
view, Part VIl was enacted mainly for acquiring
| ands for business organisations and therefore for
pur poses of their
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busi ness al so, provided that business was usefu

to the public. Cbviously, ina very large najority
of cases of such -acquisition it wuld not be
possible to permt the use by the public of the
works put / up-on the land. If such is the purpose
of the acquisition, that purpose would be |argely
defeated if the statute at the same tinme provided
that the public nust have the right to use the
work put up on the land. A construction |leading to
such a result would in ny view be wholly
unjustified. The proper view to take would be to
read the statute as leaving it to the Governnent
to whom | arge powers have been given under the Act
to decide the ternms of the user of the work by the
public, also to decide the cases in which the
public shall have the right to use the work at
all.

I think that the interpretation suggested by
nme has the support of authority. It has to be
observed that when it is said that the meaning of
s. 10(1)(b) nust be restrictedto bring it in
consonance with s. 41, it is conceded that the two
sections cannot stand side by side, each having
its full operation. Now, in 'such a case, |
conceive it is the duty of the Court to renove the
conflict by such interpretation as would carry out
the intention of the legislature. | may read here
the follow ng passage from Maxwell —on t he
Interpretation of Statutes (10th ed.) p. 78,

"The beneficial spirit of construction

is also well illustrated by cases where there
is so far a conflict between the genera
enactment and sorme of its subsi di ary

provisions that the forner would be limted
in the scope of its operation if the latter
were not restricted."
In such a case the rule is to allow scope to the
general enactment. Maxwell cites Cortis v. Kent
Water Works(1) in support of this proposition.
There
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an Act authorised the inposition of a local rate
on all persons occupying land in a parish and gave
a dissatisfied rate-payer an appeal but required
the appellant to enter into a recognisance for
prosecuting the appeal . Under this Act, a
corporation was subjected to a rate and a suit was
brought to recover that rate. It was said on
behal f of the corporation that the Act did not
aut horise the i mposition of the rate on a
corporation because it contenplated the inposition
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of a rate on a person who could appeal against it
and that a corporation was not such a person
because it could not nmintain the appeal provided
inthe statute as that appeal was one which a
person who could enter into a recogni sance coul d
prosecute, and a corporation could not enter into
a recogni sance. Bayley, J. observed,

"But assuming that they cannot enter
into a recognisance, yet if they are persons
capabl e of being aggrieved by and appealing
against a rate, | should say that part of the
cl ause which gives by the appeal applies to
all persons capable of appealing, and that
the other part of the clause which requires a
recogni sance to be entered into applies only
to those who are capable of entering into a
recogni sance, ‘but _i's inapplicable to those
who are not."

| think on the sane principle 1 should in the
present case hold that the provisions in the
agreenent -about” the terms~ on which the public
would be entitled to use the work would be
i napplicable to a case where the work is such that
the public cannot use it. Thus for exanple, if
land is acquired for setting up a. highly
speci alised drug factory, it my be a work to
whi ch public admi ssion as of right cannot
conveniently be granted and to such a work  the
| ast part of s. 41(5) would not be applicable.
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| also find some support for the view that it
is not obligatory that the public shall use the
work from the fact that the wuser of the work by
the public shall be such as the _Governnent
determ nes. The Governnent nay be satisfied with
very little user. The Governnent’s satisfaction as
to the quantum of this user is plainly conclusive.
Therefore, it would seemthat the provision as to
the termof the user of the work by the public was
not intended to confer a substantial - benefit on
the public a benefit which would warrant an
interpretation defeating which otherw se would
appear to be the main purpose of the statute.

Anot her reason leading me to the view that it
is not obligatory wunder the statute that the
public must have a right to use the work is this.
Qoviously, the public cannot in any case have the
right to use the whole work. Even if a hospita
was put up, the public cannot insist on using, say
the dispensing roomor the place where nedicines
are stocked or the residential quarters of the
staff. That being so, it wuld be for the
CGovernment to decide what wuser of the work woul d

be available to the public. If the Governnent
decides that the public shall have the use of a
very small part of the work, | do not think that

any conplaint can be legitimately nmade. This woul d
show that the termas to user by the public was in
no case intended to confer a great benefit on the
public. If thisis true, there would be I|ess
reason for thinking that was an obligatory term
If it was not obligatory, it cannot of course
control the meaning of s. 40(1)(b).

What | have said so far does not lead to the
result that Part VIl was enacted for the private
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benefit of conpanies as business organisations.
Nor is its effect to convert the Governnment into
| and agents for them In order that |and nay be

acquired under Part VII, the Government nust be
satisfied that it is required to put up a work
whi ch
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woul d be useful to the public. So the controlling
idea is benefit to the public. It is because of

this that the Government acquires the land for the
Conpany. No doubt the Conpany would itself derive
some private benefit from the work. But that
cannot justify the view that the acquisitionis
for the benefit of the Conpany only or that the
Act converts the Governnent .into a |and agent for
the Company. No one can force the Government to
acquire the |land and when the Governnment does so,
it does for public benefit and not solely for the
Conpany’ s 'benefit. "Take a case where land is
acquired to  house the worknen of a conpany. Here
the public cannot use the l'and. The acquisition is
no doubt for the benefit of the worknen but at the
sane time the financial advantage goes solely to
the Company. Is it to be said that the Act is
converting the Governnent into | and agents for the
Conpany ? Qbviously not. If so, neither can it be
said in the case of acquisition for a conpany for
putting up a work that the Governnent would  be
acting as a | and agent for the conpany.

It is no argunment  that the Government ni ght
use its powers under Part VIl to advance the
interest of its friends and supporters. ‘Assune the
Government does that. The Government may equally
use all other powers given to it by wvarious
statutes for a sinilar purpose. But that woul d not
justify interpreting a statute plainly giving the
Government a power, as not doing so. A country
cannot go on unless power can be entrusted to its
Covernment. The renmedy agai nst the nisuse of such
power is not always to the Court but to those who
put the Government where it is,

In the present case, it will be renmenbered,
the land was acquired for the setting up of a
textile machinery parts factory. The Governnent
was satisfied that it was a work which would prove
188
useful to the public. It seens to ne that
Government were entitled so to be satisfied within
the neaning of s. 40(1)(b). It is no part of the
duty of this Court to sit in judgnent over the
nmerits of CGovernment’s satisfaction. | think it
ri ght however to point out that | find no fault
with the Government for having been satisfied that
the work would be wuseful to the public. Textiles
are an essential commpbdity for our daily life.
Their manufacture therefore is wuseful to the
public. Textile manufacture requires textile mlls
and the mlls no doubt require parts. Therefore a
factory for the purpose of manufacturing these
parts can, in ny view, be said to serve a public
pur pose. | find it i npossible to take any
objection to the present acquisition on the ground
that the work proposed to be set up is not likely
to prove wuseful to the public. Nor is it a
legitimate objection to the acquisition that the
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public cannot directly use the work and the
reasons for this view have been earlier stated.

| would therefore dismss this appeal with
costs.

By COURT: |In accordance w th the opinion of
the mpjority, the appeal is allowed with costs.

Appeal all owed.
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