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CASE NO. :
Appeal (civil) 7061 of 2000

PETI TI ONER
M Venkat ar amana Hebbar (D) By L.Rs

RESPONDENT:
M Raj agopal Hebbar & O's

DATE OF JUDGVENT: 05/ 04/ 2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

S.B. Sinha, J.

Def endant No. 1 in the suit is the appellant herein. The parties hereto
were admittedly co-owners of the suit property. The relationship between
the parties shall appear fromthe foll owi ng geneal ogical table:-
M Ranekri shna Hebbar
= Snt. Sundari Amma (D 9)

M Venkat r am M Rajgopal a M Mohana M Anant ha
And Hebbar Hebbar Hebbar Hebbar
(D-1) (P-1) (D-5) (D 6)
| |
| |
| . - g |
| Srirama Srikrishna Srivittala
| (P-2) (P-3) (P-4) |
| |
I |
| Prasanna Prashant ha
| | (D7) (D-8)
|
|
M Copal M Harisha M Janardhana
Kri shna Hebbar
Hebbar (D 3)

(D-2)

A suit for partition was filed by the plaintiffs clainmng one-fourth
share in the suit property. It is not in dispute that on or about 30.3.1973, a
purported famly settlenent was arrived at by the parties. One of the
def endants, however, was not a signatory thereto. In.the said purported
famly settlenent, it was stated:-
"W each of us are entitled to < share in the famly
property. As that property is a snall areca garden and as
there are no sites near by to construct a separate houses,
that property cannot be divided. Hence as owelty No. 1
of us is liable to pay to No. 2 and 4 of us Rs. 15, 000/-
each. That anpunt is to be paid in 15 yearly instal nents
of Rs. 1000/- each. On paynent of last instalnent 2 and
4 of us release their rights in favour of No. 1 of us at his
costs. W No. 1, 2 and 4 of us have agreed for this. The
Ist instalment is to begin with the end of March 1973 and
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end with the period of 15 years at the end of March 1987.

The marriage of Nos. 2 and 4 of us is to be perforned by
No. 1 of us in the fam |y House. If the instal nents
cannot be paid due to the marriage in that year = the
amount is to be paid in that year and the balance is to be
paid in the subsequent year. Accordingly if the entire
amount is not paid as stipulated the same is to be paid by
the end of March 1990 by nunmber 1 of us and get a

rel ease deed executed fromMNo. 2 and 4 of us at the costs
of No. 1 of us.

No. 2 and 4 of us have to construct separate houses by
the end of May 1976 and reside there.

As there are no sufficient novable and gold jewels in the
fam ly house No. 2-and 4 have no separate share in it.

No. 1 of us is liableto pay the famly dues if any and
bear the expenses of the viniyogas of Gods and devils.

Towar ds the maintenance of “our mother each of us is

liable to pay 2 nuras of riceand Rs. 25/- every year and
obtain receipts and her obsequies is to be perfornmed by

No. 1, 2, 3 and 4 of us in equal shares.  No. 2 and 4 are
not liable for the famly debts. The share of No. 3 of us
is retained by No. 1 of us he is liableto deliver the sane
when he demands, we Nos. 1, 2 and 4 of us agreed for

the terms in the presence of the grahastas w th our ful
consent and executed this agreenent we are liable to

abide by all the conditions of this agreenent. |f any of us
incurs loss etc. by non performng as per the agreenent,
the person who had not perforned his part is liable to pay
the loss etc. and that person is entitled to recover the
amounts. Accordingly we have entered into this

agreenent . "

Al legedly, the said famly settlenment had not been acted upon in so far
as the appellant herein did not pay a sumof Rs. 15,000/- to the respondents
herein. |In their conplaint, the appellant stated:-

"VI. The plaintiffs further subnmit that the alleged
agreenent dt. 30.03.1973 has never cone into force and

it has never been acted upon. The 1st plaintiff has
never been paid any anmount under the said agreenent,

the avernments made in the notice dated 05.05.1988 and

the reply dated 12.05.1988 in this regard are pal pably
fal se, defendants 1 to 4 cannot take shelter under the
sai d agreement and deny the plaintiffs their |awful share
in the plaint properties. Further, the said docunent is
also not valid since the 6th and the 9th defendants are not
parties to it."

The avernments nade in the plaint to that effect had not been denied or
di sputed. Appellant, however, raised a contention that by reason thereof as
the parties have arrived at a fanily settlenment and a part of it have been
acted upon; the plaintiffs/respondents were estopped fromfiling the suit.
Learned trial Judge having regard to the rival contentions raised by the
parties, inter-alia framed the follow ng issue:-

"3. Wether defendants 1 to 3 prove that plaintiff-1

and defendant-6 were paid noney in respect of their
share as per agreenent dated 30.3.1973?"

The first part of the said issue, namely whether the appellant herein
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had paid the said sumof Rs. 5,000/- in favour of plaintiff No. 1, was
answered in the negative. Despite the said finding, in view of the said
purported famly settlenent dated 30.3.1973, the learned Trial Judge decreed
the suit. On an appeal having been preferred by the said decree by the
respondent herein, the H gh Court by reason of the inmpugned judgnent
reversed the sane inter-alia holding:-

(i) The said deed of famly settlenent dated 30.3.1973 not being
regi stered, was inadm ssible in |aw
(2) The fam ly settlenent could not have been acted upon as all the

parties are not signatories thereto.

It was opined: -
"11. The view of the court below that there was a
partition and the plaintiff is governed by the sane and
severance of status cannot be accepted at all. Even if
there be severance of status, there is no partition in the
eye of law. Therefore, a prelimnary decree has to be
passed declaring that the plaintiff is entitled to one
fourth share

12. It i's open to the plaintiff to nove to (sic) fina
decree for division and separate possession. It is open
to the 1st Def endant-Respondent to put forward all his
claimregarding his spending noneys on the famly in

the m nutes of the enquiry to be conducted by the
enquiry authority who shall consider all his objections.”

M. S.N Bhat, |earned counsel appeariing on behalf of the appellant in
support of the appeal submitted that the Hi gh Court conmtted a manifest
error in arriving at the aforenentioned finding i nasmuch as a deed of famly
settlenent is not required to be conpul sorily registered under Section 17 of
the Registration Act.

Learned counsel contended that the said deed of famly settlenment has
wongly been held to be ineffective only because all parties did not sign
t her et o.

The | earned counsel appearing on behal f of the respondent, on the
ot her hand, supported the inmpugned judgnent.

The execution of the said docunent is-not, in question. It is
furthernmore not in dispute that all the co-shareholders are not parties thereto.
Any co-owner can cause a severance in the status of joint famly by
expressing his unequivocal intention to separate. Such intention can be
expressed even by filing a suit for partition. But, despite such separation in
the joint status, parties may continue to possess the lands jointly unless a
partition of the joint family property takes place by nmetes and bounds.

For the purpose of this case, we will proceed on the assunption that
the said deed of famly settlenment was not required to be conpulsorily
registered, in terns of Section 17 of the Registration Act as by reason
thereof, the relinquishment of the property was to take effect in future. But
there cannot be any doubt whatsoever that before the Court rejects a claimof
partition of joint famly property, at the instance of ‘all the co-owners, it mnust
be established that there had been a partition by metes and bounds. By
reason of the famly settlenent, a conplete partition of the joint famly
property by netes and bounds purported to have taken pl ace. One of the
co-sharer, however, did not join in the said purported fanily settlenent.

The contract between the parties, noreover was a contingent contract.
It was to have its effect only on paynent of the said sumof Rs. 15,000/- by

the plaintiff and other respondents by the defendant Nos. 1 to 3. It has been
noti ced herei nbefore by us that as of fact, it was found that no such paynent
had been nade. Even there had been no denial of the assertions nade by

the appellant in their witten statenent in that behalf. The said avernments
woul d, therefore, be deened to be admitted. Oder VIII Rule 3 and Order
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VIIl Rule 5 of the Cvil Procedure Code read thus:-

"3. Denial to be specific. \026 It shall not be sufficient for a
defendant in his witten statenent to deny generally the

grounds alleged by the plaintiff, but the defendant nust

deal specifically with each allegation of fact of which he

does not admt the truth, except damages.

5. Specific denial. \026 [(1)] Every allegation of fact in the
plaint, if not denied specifically or by necessary

implication, or stated to be not admitted in the pleading of
the defendant, shall be taken to be admitted except as

agai nst person under disability.

Provided that the Court-may in its discretion require any
fact so adnmitted to be proved otherw se than by such
admi ssi on.

[(2) Where the defendant has not filed a pleading, it shal
be | awful' for the Court to pronounce judgnent on the basis
of the facts contained in the plaint, except as against a
person under a disability, but the Court may, inits

di scretion, require any such fact to be proved.

(3) In exercising its discretion under the proviso to sub-
rule (1) or under sub-rule (2), the Court shall have due
regard to the fact whether the defendant could have, or has,
engaged a pl eader

(4) Whenever a judgnent is pronounced under this rule, a
decree shall be drawn up in accordance w th such

j udgrment and such decree shall bear the date on which the
j udgrment was pronounced.]"

Thus, if a plea which was rel evant for the purpose of nmaintaining a
suit had not been specifically traversed, the Court was entitled to draw an
inference that the same had been admitted. A fact admitted in terns of
Section 58 of the Evidence Act need not be proved.

Even otherw se, the Court had framed an issue and arrived at a
positive finding that the appellant herein did not pay the said sum of
Rs. 15,000/- in favour of the plaintiff Nos. 1 to 3. The H gh Court has also
affirmed the said finding.

The Hi gh Court, therefore, cannot be said to have conmitted any error
what soever in arriving at the finding that by reason of the said purported
deed of family settlement, the co-owners had not partitioned the joint famly

property by meets and bounds. The plaintiffs/respondents were thus, yet to
relinquish their rights in the joint famly properties by receiving the said
amount of Rs. 15, 000/-. Deed of famly settl enent had not been given its

full effect to.

We agree with the High Court that even on that count, the plaintiff’s
suit shoul d have been decreed. W, therefore, do not find any merit in this
appeal which is dismssed accordingly. However, in the facts and
circunst ances of the case, the parties shall bear their own costs.




