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S.B. SINHA, J :

Leave granted.

Interpretation of an agreenent containing.a two tier arbitration vis-'-
vis the applicability of Part -1 or Part Il of the Arbitration and Conciliation
Act, 1996 (for short, "the 1996 Act") is in question in these appeals which
arise out of a judgrment and order dated 28.07.2004 passed by a Division
Bench of the Calcutta High Court in A P.OT. No. 182 of 2004.

FACTS :

Ms. Centrotrade Mnerals and Metal Inc. (for short, "Centrotrade"),
Appellant in SLP (C) No. 18611 of 2004 and the Hindustan Copper Linited
(for short "HCL"), Appellant in SLP (C) No. 21340 of 2004 entered into a
contract for sale of 15,500 DMI of Copper Concentrate to be delivered at
Kandl a Port in the State of CGujarat in two separate consignments.

The said goods were ultimately required to be used at the Khetri Pl ant
of HCL situated in the State of Rajasthan. ~The seller-in terns of the contract
was required to subnmit a quality certificate froman internationally reputed
assayer, nutually acceptable to the parties. After the consignhments were
delivered, the paynments therefor had been made. | However, a dispute arose
bet ween the parties as regard the dry wei ght of concentrate copper

Clause 14 of the contract contained an arbitrati ontagreenent which
reads as under:

"Al'l disputes or differences whatsoever arising between
the parties out of, or relating to, the construction
neani ng and operation or effect of the contract or the
breach thereof shall be settled by arbitration in India
through the arbitrati on panel of the Indian Council of
Arbitration in accordance with the Rules of Arbitration of
the Indian Council of Arbitration. |If either party is in
di sagreenent with the arbitration result in India, either
party will have the right to appeal to a second arbitration
in London, UK in accordance with the rules of

conciliation and arbitration of the International Chanber
of Conmerce in effect on the date hereof and the results
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of this second arbitration will be binding on both the
parties. Judgnent upon the award nay be entered in any
court in jurisdiction."

Centrotrade invoked the arbitration clause. The Arbitrator appointed
by the Indian Council of Arbitration made a NIL award. Centrotrade
t hereupon i nvoked the second part of the said arbitration agreenent on or
about 22nd February, 2000. An award was nade pursuant thereto.

SU T BY HCL :

HCL, during pendency of the proceedings before the arbitrator, filed a
suit in the court at Khetri in the State of Rajasthan questioning initiation of
the second arbitration proceedi ng before International Chanber of
Conmerce inter alia contending that the provision for second arbitration was
void and a nullity. No interimorder was passed therein despite having been
prayed for, whereupon an appeal was preferred by HCL before the District
Judge, which was al'so disnmissed: In a revision filed by HCL, the Hi gh
Court granted aninjunction. In the nmeanwhile the sole arbitrator had
conmenced arbitration proceedings.. Centrotrade filed a special |eave
applicati'on before this Court questioning the said order of injunction passed
by the Rajasthan Hi gh Court and by an order dated 8th February, 2001, the
sai d order of interiminjunction was vacat ed.

ARBI TRATI ON PROCEEDI NG :

M. Jereny Cooke, Arbitrator held his sittings in London. HCL, in a
series of letters to the International Court of Arbitration and to the
Arbitrator, maintained that the arbitrati on agreenent was void being
opposed to public policy. Despite the sane, they, through their attorney,
consul ted about the procedural aspects of the arbitration and had asked for
their subm ssions in relationto the procedure, progress and substance of the
di spute. HCL also received copies of all correspondence passed between
Centrotrade and the Arbitrator and of all subnissions made. They had been
gi ven every opportunity to take any point which they wished to take in their
defence. Centrotrade served their subm ssions and supporting evidence by
the orders nmade by the Arbitrator on 20th Decenber, 2000, 19th January,

2001 and 3rd May, 2001. When no defence subni ssion or supporting

evi dence was produced by HCL within the tinme prescribed, a fax was sent to
themby the learned Arbitrator on 30th July, 2001 giving it one |ast
opportunity to informhimby return of -any intention on their part to put in a
def ence and to seek an extension of tine for doing so. A further fax was
sent on 9th August, 2001 whereby the Arbitrator informed the parties that he
was proceeding with the anard. On 11th August, 2001, the Arbitrator
received a fax from Fox & Mandal (representing HCL) requesting for

extension of tine for one nmonth to put in a defence, pursuant whereto on
16th August, it was directed that any subm ssion in support of ‘an application
for extension of tine for a defence and any subm ssions on the substantive
merits of the dispute together with any evidence relied in relation to the
application and any subm ssions made thereupon shoul d be received by him

by 31st August, 2001 in absence whereof he would not give any

consi deration thereto. On 27th August, 2001, Fox & Mandal sought for a
further three weeks’ extension of time for making their subnissions and
serving supporting evidence, pursuant whereto a tine for filing those
subm ssi ons of evidence was extended until 12th Septenber, 2001.

Submi ssi ons cont ai ni ng about seventy five pages were received by the
Arbitrator on 13th Septenber, 2001 without any supporting evidence or any
justification for not conplying with the earlier orders passed by him The
Arbitrator, however, considered the subnissions made by HCL in making

the award.

AWARD :

An award was passed by the said Arbitrator on 29th Septenber, 2001
hol di ng

(i) the arbitration clause contained in clause 14 of the agreenment is
nei t her unlawful nor invalid.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

23

(ii) the Arbitrator had jurisdiction to decide his own jurisdiction in terns
of Article 8.3 of the ICC Rules as also Section 16 of the 1996 Act.

(iii) the claimof Centrotrade based on the report of Inspectorate Giffith
was just. The arbitration award dated 15th June, 1999 was obviously w ong.
There is no dispute about the actual figure of |loss clainmed by Centrotrade.
There is no dispute as to the denurrage owi ng which, in accordance with
Clause 9.2 of the contract, is to be calculated on the basis of a discharging
rate of 1600 MI per WAD of 24 consecutive hours.

(iv) Centrotrade is entitled to interest as well as costs.
It was directed:

"(1) HCL do pay Centrotrade the sumof $152,112. 33,
inclusive of interest tothe date of the Award in respect of
the purchase price for the first shipnent.

(2) HCL do pay Centrotrade the sum of $15,815. 59,
i nclusive of interest to the date of ‘this Award in respect
of denurrage due on the first shipnment.

(3) HCL do pay Centrotrade the sum of $284, 653. 53,
inclusive of interest to the date of this Award in respect
of the purchase price on the second shi prent.

(4) HCL do pay Centrotrade their |egal costs in this
arbitration in the sumof $82,733 and in addition the costs
of the International Court of Arbitration, the Arbitrator’s
fees and expenses totaling $29, 000.

(5) HCL do pay Centrotrade conmpound interest on the
above sums fromthe date of this Award at 6% p.a. with
quarterly rests until the date of actual payment."

PROCEEDI NGS BEFORE THE COURTS :

HCL filed an application purported to-be under Section 48 of the 1996
Act in the Court of District Judge Alipore, Calcutta. HCL also filed a suit
before the Civil Judge, Senior Division, Aipore which was nmarked as T.S.
No. 78 of 2001 praying for a declaration that the ICCaward is void and a
nullity, as also for permanent injunction and danmages.

Enf or cenent of Award

Centrotrade, in the neanwhile, filed an application for enforcenment of
the said award dated 29th Septenber, 2001 in the Court of the District Judge,
Al i pore which was nunbered as Execution Case No. 1 of 2002. Upon an
application nade in terns of Clause 13 of the Letters Patents of the Calcutta
Hi gh Court by Centrotrade, the said execution case was transferred to the
Cal cutta H gh Court.

A learned Single Judge of the said court by a judgnent and order
dated 10th March, 2004 allowed the said execution petition. Aggrieved by
and dissatisfied therewith, HCL preferred an appeal which was allowed by
reason of the inpugned order dated 20th May, 2004. Both the parties are
bef ore us questioning the correctness of the said judgnent.

H GH COURT JUDGMENT :
In its judgnment, the H gh Court held:

(i) Al t hough successive arbitration is not inpermssible in India, but two
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successive awards are nutually destructive.

(ii) In his award, M. Cooke did not make any statement that he was
overruling or setting aside or in any nmanner altering the |Indian award.

(i) Al t hough the second award is binding on the parties but is not
enforceabl e having regard to the first award.

(iv) The second award is not a foreign award within the nmeani ng of
Section 44 of the 1996 Act and, thus, Section 34 thereof would apply thereto
in the facts and circunstances of the case.

(v) Neither Part 11 of the Act nor Section 51 thereof states anywhere

ei ther expressly or by necessary inplication, that the definition of ’Foreign
Award’ contai ned in Section 44 would apply notw t hstandi ng the proper |aw

of the contract being |Indian Law

SUBM SSI ONS :
M. S. Sarkar, |earned senior counsel appearing on behalf of
Centrotrade submitted that:

(i) In a two-tier arbitration, the second arbitrati on proceedi ngs havi ng
taken place in London, the award of M. Cooke was a foreign award within
the neaning of Section 44 of the Act.

(ii) The | earned Single Judge was satisfied that the HCL was not unable to
present his case in the arbitrati on proceedings within the meaning of Section
48(1) (b) of the Act which finding having not been reversed by the Division
Bench, no case has been nade out for setting aside the award. Even

ot herwi se refusal of an-adjournment by an Arbitrator is not a ground for
chal | engi ng an arbitral award.

M. Debabrata Ray Choudhury, |earned counsel appearing on behal f
of the HCL, on the other hand, submtted that:

(i) The definition of an award as contained in Section 2(2) of the 1996
Act nust be read with the other provisions thereof, viz., Sections 2(5), 2(6)
and 2(7) as also Section 42 thereof in view of the fact that the Indian | aw
was applicable in relation to the contract in-question

(ii) Indian law in relation to enforcement of the terns and conditions of
the contract being applicable, both the awards are governed by the I|ndian
I aw.

(iii) The second part of the arbitrati on agreenent contained /in Cause 14 of
the agreement is void and of no effect being opposed to public policy.

Having regard to the fact that the first award was made in terns of the Indian
| aw, reference to the second arbitrator was inperm ssible i nasmuch as the

1996 Act envi sages only one award.

(iv) The object of the Act being to provide an integral franework and the
parties having chosen Indian | aw, even assuming that Part Il of the Act
applies, Section 44 clearly makes an exception therefor in view of the
decision of this Court in Bhatia International Vs. Bulk Trading S. A and
Anot her [(2002) 4 SCC 105].

(v) In any event, the Arbitrator did not give adequate opportunities of
hearing and as the procedures prescribed under the I CC Rul es were not
followed, the award is liable to be set aside. The Arbitrator, having
proceeded to prepare an award wi thout the pleadings of the parties before
hi m and considering only the first part of the witten statenent wi thout
waiting for the second part, m sconducted hinself at the proceeding. Had an
opportunity been given, HCL coul d have cross-exam ned the expert on
whose report, the award has been made.
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(vi) Nei t her any issue was raised, nor any date was fixed for hearing and,
as the parties were not given an opportunity to exam ne the w tnesses, the
award is liable to be set aside in terns of Section 48(1)(b) of the 1996 Act.

(vii) The judgrment of the High Court to the extent that the arbitration
cl ause has been held to be valid is erroneous.

VALI DI TY OF THE AGREEMENT :

So far as the question of validity of the arbitrati on agreenent between
the parties is concerned, we nay at the outset notice that the said question
was specifically raised by HCL both before the | earned Single Judge and the
Di vi si on Bench of the Hi gh Court.

Both the | earned Single Judge and the Division Bench held the said
arbitration agreenent to be valid. The Arbitrator as also the H gh Court in
support of their findings on the said question relied upon the decisions of the
Calcutta High Court in Hiralal Agarwalla & Co. Vs. Jokin Nahopier & Co.

Ltd. [AIR 1927 Cal 647], the Bonbay H gh Court in Fazalally Jivaji Raja
Vs. Khinmj'i Poonji~ and Co. [AI'R 1934 Bom 476] and the Madras H gh Court
in MA Sons Vs. Madras O & Seeds Exchange Ltd. & Anr. [AIR 1965

Mad. 392].

We, at the outset, would notice the decisions and the authorities which

had been relied upon by the learned arbitrator as also by the Hi gh Court in
support of the proposition that a two tier arbitration constitutes a valid
agr eenent .

The question primarily before us is as to whether the validity of such
arbitration agreenent can be uphel d having regard to the provisions of the
1996 Act.

I n Hanskumar Ki shan Chand Vs. The Union of India [AIR 1958 SC
947], interpretation of Section 19 of the Defence of India Act, 1939 fell for
consi deration. Section 19(1) provides for paynent of conpensation if any
action is taken of the nature described in sub-section (2) of Section 299 of
the Government of India Act, 1935. Section 19(1)(a) provided for the
amount of conpensation being fixed by the agreenent whereas Section
19(1)(b) provided for reference to arbitrator in-the event such an agreenent
cannot be reached whose qualification was |aid down under Sub-section (3)
of Section 220 of the said Act for appointnment as-a Judge of a High Court.
Section 19(1)(b) reads as under:

"Where no such agreenent can be reached, the

Central Covernnment shall appoint as arbitrator a
person qualified under sub-section (3) of Section 220
of the abovenentioned Act for appointnment as a

Judge of a Hi gh Court."

Section 19(1)(c) provided for appointnment by the Central Governnent
of a person having expert know edge as to the nature of the property
acquired and for the nom nation of an assessor by the person to be
conpensated for the purpose of assisting the arbitrator. Section 19(1)(e)
contenplated that the arbitrator in making his award shall have regard to the
provi sions of sub-section (1) of Section 23 of the Land Acquisition Act,
1894 so far as the sane can be nade applicable. In terns of Section
19(1) (f), an appeal shall lie to the Hi gh Court against an award of the
arbitrator except in cases where the anount thereof does not exceed an
amount prescribed in this behalf by rule nade by the Central Governnent.
Section 19(1)(g) provided that save as provided in the said section and in
any rul es nmade thereunder nothing in any law for the tinme being in force
shall apply to arbitrations under that section. Construing the aforenentioned
provisions, this Court held:
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"14. The principles being thus well-settled, we have to
see in the present case whether an appeal to the Hi gh
Court under Section 19(1)(f) of the Act conmes before it as
a Court or as arbitrator. Under Section 19(1)(b), the
reference is admttedly to an arbitrator. He need not even
be a Judge of a Court. It is sufficient that he is qualified
to be appointed a Judge of the High Court. And under the
| aw, no appeal would have laid to the Hi gh Court against
the decision of such an arbitrator. Thus, the provision for
appeal to the Hi gh Court under section 19(1)(f) can only
be construed as a reference to it as an authority
designated and not as a Court. The fact that, in the
present case, the reference was to a District Judge would
not affect the position. Then again, the decision of the
arbitrator appointed under Section 19(l1)(b) is expressly
referred to in Section 19(1)(f) as an award. Now, an
appeal is essentially a continuation of the origina
proceedings, and if the proceedings under Section
19(1)(b) are arbitration proceedings, it is difficult to see
how t heir character can suffer a change, when they are
brought up before an Appellate Tribunal. The deci sions
in The Special Oficer, Salsette Building Sites v.
Dossabhai Bezonji. The Special Oficer Sal sette Building
Sites v. Dassabhai Basanji Mbtiwal a, Manavi kr aman
Tirumal pad v. The Collector of the Nilgris and Secretary
of State for India in Council v. H ndusthan Co-operative
I nsurance Society Limted proceed all on the viewthat an
appeal against an award continues to be part of, and a
further stage of the original arbitration proceedings. In
our view, a proceeding which is at the inception an
arbitration proceeding nmust retain its character as
arbitration, even when it is taken up in appeal, where that
is provided by the statute."

(Enphasi s suppli ed)

In Hralal Agarwalla (supra), Giose, J. speaking for a Division Bench
of the Calcutta Hi gh Court dealing with al nost an identical matter, was of
the opinion that a conmttee of appeal can hold a second round of
arbitration, whether described as a fresh set of arbitration 'or not, as the
substance of the matter has got to be looked at, and giving to the sections of
the Indian Arbitration Act, the very best consideration wll the learned Judge
find init which would prevent an award by a commttee being the fina
award contenpl ated by the parties in certain eventualities being filed in the
H gh Court. It was observed that, 'in other words, the contract contains as it
were two submissions or a subm ssion within a subnm ssion’. Ghose, J.,
however, did not go into the question as to whether the first award could be
filed in court. Buckl and, J., concurring with the said judgment stated the
l aw t hus :

"The procedure whereby the dispute conmes before

the conmittee is called an appeal. What it is called is of
no consequence; the fact remains that the conmttee is a
body other than a Court of justice to whomthe parties
have agreed to refer their dispute. Such a proceeding is
known to the law as an arbitration and those in whomthe
arbitration is | odged are known as arbitrators or an
umpi r e\ 005"

In Fazalally Jivaji Raja (supra), the Bonmbay Hi gh Court followed
Hiralal Agarwalla (supra). It also referred to a judgment of another |earned
Singl e Judge of the said H gh Court wherein it was observed

"\005It is as nmuch an award in respect of which the parties
can seek relief under the Arbitration Act as an ordinary
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award made by arbitrators as contenpl ated by that Act
fromwhich there is no appeal to any Board as in the
present case. This point is covered by the decision of the
Court of appeal in (1893) 1 Q B. 405, which has been
referred to in the judgnent of the lower Court. It is a
deci sion under the English statute of 1889, corresponding
to the Arbitration Act, and the point that has been argued
by M. Desai on behalf of the appellants here was raised

in that case and disall owed."

Yet again in MA. Sons (supra), a Division Bench of the Madras Hi gh
Court followi ng Hralal Agarwalla (supra), observed

"\ 005An award made pursuant to a proper arbitration
agreenment is final, subject, of course, to the
consequences of any such termof the contract. Here, the
agreement provi ded-that the parties woul d abi de by any
nmodi fication or alteration in the by-laws as governing the
contract when-it subsisted or was in issue between the
parties. W nust, therefore, hold that the second
respondent had a right of appeal."

In "The Law of Arbitration’ 7th Edition by S.D. Singh at page 359, it is
stated :
"31. Hearing before Appeal Commttees. Rules of
certain Chanbers provide for an appeal against an award
to an Appeal committee constituted under arbitration
rul es of those Chanbers, Mnagi ng Conmittees of these
Chanbers thensel ves ‘act as appeal conmittees and the
rul es al so provide for the quorum of these comrmittees to
hear appeal s agai nst an award.. Wen provision is mde
for such appeals, proceedings for the hearing of an appea
agai nst an award, are part of the proceedings in the
reference."

It is not necessary for us to conment on the correctness or otherw se
of the said decisions except observing that they were deci ded having regard
to the provision of the 1940 Act and not the 1996 Act. Question is whether
the said arbitration would be valid in ternms of the provisions of the 1996 Act
and in particular when two awards of the Arbitrators are governed by two
different parts thereof.

THE 1996 ACT :

The United Nations Commi ssion on International Trade Law
(UNCI TRAL) adopted in 1985 the Mdel Law on International Comrercia
Arbitration. The General Assenmbly of the United Nations reconmended
that all countries give due recognition thereto. The 1996 Act, as noticed
her ei nbefore, seek to consolidate and anend the law relating to donestic
arbitration, international commercial arbitration, enforcenment of foreign
arbitral awards and to define the lawrelating to conciliation taking into
account the said UNCI TRAL Mbdel Law and Rul es.

The "United Nations Convention on the Recognition and Enforcenent
of Foreign Arbitral Awards (New York, 10 June, 1958)", the New York
Convention in common | egal parlance, has been ratified by India on 13th
July, 1960. By virtue of its Article VII, the Geneva Protocol on Arbitration
Cl auses of 1923 and the Geneva Convention on the Execution of Foreign
Arbitral Awards of 1927 ceases to have effect between the contracting
States. Considering that the New York Convention has been ratified by 108
nati ons and |l ess than five sovereign contracting states of the Geneva
Conventi on have not becone signatories to the New York Convention
Chapter Il of Part Il of the 1996 Act already has minimal applicability and
may soon have none at all, reducing that Chapter to a surpl usage.

Prior to coming into force of the 1996 Act, all matters relating to
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arbitration, both donestic and foreign, was governed by several statutes,
viz., the Arbitration Act, 1940 (for short "the 1940 Act"), Arbitration
(Protocol and Convention) Act, 1937 and the Forei gn Awards (Recognition

and Enforcenment) Act, 1961 (for short "the 1961 Act"). India is a signatory
to the UN Convention. The 1996 Act was enacted pursuant to the

conmm trment of the Governnment of India to nake an appropriate |egislation
anmendi ng and consolidating the law in terns of UNCI TRAL Model Law

and Rul es.

Chapter 1 Part | applies where the place of arbitration is in India, as
woul d appear from sub-section (2) of Section 2 of the 1996 Act. |In terns of
sub-section (3) of Section 2, the said part would not affect any other |aw for
the tinme being in force by virtue of which certain disputes may not be
submitted to arbitration. Sub-section (4) of Section 2 reads as under

"This Part except sub-section (1) of section 40,
sections 41 and 43 shall apply to every arbitration under
any other enactnent for the tine being in force, as if the
arbitration were pursuant to an arbitration agreenent and
as if that other enactnent were an arbitrati on agreenent,
except in-so far as the provisions of this Part are in
consistent with that other enactment or with any rules
made t her eunder. "

Sub-section (7) of Section 2 provides that arbitral award made under
the said Part shall be considered as a donestic award. The interpretation
cl ause contained in Section 2 uses the words "unless the context otherw se
requires’. Section 2(b) of the 1996 Act defines an "arbitration agreenent” to
mean an agreenent referred to in-Section 7. ~Section 7 defines an arbitration
agreenment for the purpose of Chapter | to nmean an agreenent by the parties
to submt to arbitration all or certain disputes which have arisen or which
may arise between themin respect of a defined | egal relationship whether
contractual or not. |In Section 2(c) arbitral award has been defined to include
an interimaward whereas in Section 44, foreign award has been defined to
mean an arbitral award on differences between persons arising out of |ega
rel ati onshi ps, whether contractual or not, considered as comrercial under
the lawin force in India in pursuance of an agreenent in witing for
arbitration to which the Convention set forth inthe First Schedul e applies.
An arbitrator is appointed in terns of Section 11 of the Act, providing inter
alia, therein that the parties are free to agree on a procedure for appointing
the arbitrator or arbitrators subject to sub-section (6) thereof, wherewith we
are not concerned in this case. Section 12 |ays down the grounds for
chal | engi ng an award; sub-section (3) whereof provides :

"(3) An arbitrator may be chall enged only if \026

(a) circunstances exist that gives rise to
justifiable doubts as to his independence or inpartiality,
or

(b) he does not possess the qualifications agreed

to by the parties.”

Section 13 provides that the parties are free to agree on a procedure
for challenging an arbitral award, in terns whereof the jurisdiction of an
arbitrator on the grounds specified under sub-section (3) of Section 12 can
be questioned before the arbitrator hinmself. Section 16 authorizes the
arbitral tribunal to rule on its own jurisdiction. Chapter 6 of the Act |ays
down the rules applicable to the substance of a dispute, in terns whereof the
arbitral tribunal is required to decide the dispute submitted to arbitration in
accordance with the substantive law for the tine being in force in India.

Sub-section (2) of Section 28 of the Act provides that the arbitral
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tribunal shall decide ex aequo et bono or as ami able conpositeur only if the
parties have expressly authorized it to do so. Sub-section (3) thereof enjoins
a duty upon the arbitral tribunal to decide all cases in accordance with the
terns of the contract and to take into account the usages of the trade
applicable to the transaction. Section 31 provides for the formand contents
of the arbitral award. Section 32 provides for term nation of proceedings; in
terns of sub-section (1) whereof the arbitral proceedings shall be term nated
by the final arbitral award or by an order of the arbitral tribunal under sub-
section (2).

An application for setting aside an arbitral award can be filed in terms
of Section 34 which occurs in Chapter VII of the 1996 Act. Sub-section (2)
of Section 34 |ays down the grounds upon which such arbitral award can be
set aside. Such an application is required to be filed within three nonths
fromthe date on which the parties nmaking that application had received the
arbitral award. The court, however, has jurisdiction to entertain such an
application withina further period of thirty days, but not thereafter.

Section 35 postulates finality of an arbitral award. Such an award is
bi ndi ng . not only on the parties but al so on persons cl aimng under them
respectively. ~Section 36 of the 1996 Act reads as under

"Enforcement.- Were the time for making an
application to set aside the arbitral award under section
34 has expired, or /such application having been made, it
has been refused, the award shall be enforced under the
Code of Civil Procedure, 1908 (5 of 1908) in-the sane
manner as if it were a decree of the Court."

The expression “Arbitral Award has not been defined in Part |, but the
expression 'foreign award’ has been defined in Section 44 of Part |1, which
reads as under

"44. Definition.- In this Chapter, unless the
context otherw se requires, "foreign award" means an
arbitral award on differences between persons arising out
of legal relationship, whether contractual or not,
consi dered as comerci al under the law in force in India,
made on or after the 11th day of Cctober, 1960 \026

(a) i n pursuance of an agreement in witing for
arbitration to which the Convention set forth
in the First Schedul e applies, and

(b) in one of such territories as the Centra
Covernment, being satisfied that reciproca
provi si ons have been nmade may, by

notification in the Oficial Gazette, declare

to be territories to which the said

Convention applies."

VWhereas Part | deals with the donestic arbitration, Part |l deals with the
enforcenent of certain foreign awards.

We nay notice that Section 9(b) of the 1961 Act contai ned that
nothing in that Act would apply to any award nmade on an arbitration
agreement governed by the law of India. Part Il of the 1996 Act makes an
exception to the effect that unlike Section 9(b) of the 1961 Act, it nakes the
position absolutely clear that the character of an award is determ ned by the
pl ace where it is nade.

Section 48 provides for conditions for enforcenent of foreign awards.
Section 49 |lays down that where the court is satisfied that the foreign award
is enforceabl e under the said chapter, the award shall be deenmed to be a
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decree of that court.

The 1996 Act contains a coherent and nodel framework. It envisages
only one award under one set of rules. It does not contenplate nulti-I|ayer
awar ds governed by different sets of rules. It has introduced several changes

of which three are worth taking note of : (i) fair resolution of a dispute by an
impartial tribunal w thout any unnecessary del ay or expenses; (ii) Party

aut onony i s paranount subject only to such safeguards as are necessary in

public interest; and (iii) The arbitral tribunal is enjoined with a duty to act
fairly and inpartially.

The inportant shortcom ngs that are very much apparent from bear
reading of the Arbitration and Conciliation Act, 1996 can be said as foll ows:
(i) No provision is made for expediting awards or the subsequent
proceedings in Courts where applications are filed for setting aside
awar ds.

(ii) An aggrieved party has to start again fromthe District court for
chal | engi ng t he awar d.

In this respect it would be pertinent to nmention about Arbitration and
Conci li ation (Anendnent) Bill, 2003. It was based on the conprehensive
review of the Arbitrati on and Conciliation Act, 1996 undertaken by the Law
Conmi ssion of India in its 176th Report. Few of the salient features of the
Bill are:

(i) it provides that where the place of arbitration is in India, |Indian Law
will apply whether the arbitration is between the Indian Parties or an
International arbitration in India.

(ii) it also provides for the Arbitration Division in the H gh Courts and
also for its jurisdiction and special procedure for enforcenent of

awar ds nade under the Arbitration Act, 1940 including awards made

out si de I ndi a.

DI FFERENCE BETWEEN THE 1996 ACT AND THE 1940 ACT :

The 1996 Act makes a radical departure fromthe 1940 Act. It has

enbodi ed the relevant rules of the nodern | aw but does not contain all the
provi sions thereof. The 1996 Act, however, is not ‘as extensive as the
English Arbitration Act.

Different statutes operated in the field in respect of a donestic award
and a foreign award prior to comng into force of the 1996 Act, nanely, the
1940 Act, the Arbitration (Protocol and Convention) Act, 1937 and the
Forei gn Awards (Recognition and Enforcenent) Act, 1961. All the
af orenmenti oned statutes have been repeal ed by the 1996 Act and make
provisions in tw different parts, nanely, nmatters relating to donestic award
and foreign award respectively.

The Schene of 1996 Act is absolutely distinct and different fromthe
1940 Act as also the 1961 Act.

In the 1940 Act, no reason was required to be stated in the award
unl ess ot herwi se agreed upon. In the 1996 Act, reasons are required to be
stated unless agreed to otherwi se by the parties. The court’s intervention is
sought to be minimzed under the provisions of the 1996 Act not only having
regard to the concerns expressed in the international comunity as regard
delay in the arbitration proceedings but also in view of the fact that an award
under the 1996 is to be a reasoned one. 1In a large nunber of judgnents, this
Court has enphasized that the extent of power of the court’s intervention in
relation to a reasoned award and unreasoned one woul d be different.
VWereas in relation to an unreasoned award, the court’s jurisdiction to
interfere with the award was absolutely linmted, a greater |atitude had been
given in relation to a reasoned award.

After the 1996 Act cane into force, under Section 16 of the Act the
party questioning the jurisdiction of the arbitrator has an obligation to raise
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the said question before the arbitrator. Such a question of jurisdiction could
be raised if it is beyond the scope of his authority. Such a question was
required to be raised during arbitration proceedi ngs or soon after initiation
thereof as a prelimnary issue. Such a decision would be subject to

chal | enge under Section 34 of the Act. |In the event, the arbitrator opined
that he had no jurisdiction in relation thereto an appeal thereagai nst was
provi ded for under Section 37 of the Act.

In terns the 1940 Act, an award was required to be nmade a rul e of
court. In such a proceeding, an objection in terns of Section 30 of the 1940
Act would be entertained. Sub-section (2) of Section 30 of the 1996 Act
enjoins a duty upon the Arbitrator to pronote settlement. Such an
application was required to be filed within the period specified therefor
under the Limtation Act, 1963.

Section 31 of the 1996 Act is in tune with Article 31 of the Mde
Law. The requirenments contained therein, nost of which are nandatory, are
specified therein. Wereas under the 1940 Act only an interimaward or
final award could be nmade; four types of awards are contenpl ated under the
1996 Act, viz., interimaward, additional award, settlenent or agreed award
and final -award.

Section 33 of the 1996 Act clearly postulates that the Arbitrator has
the jurisdiction to correct and interpret an award in ternms whereof, he may
amend his core award

AWARD UNDER THE 1996 ACT :

Section 34 of the Act provides for the node and manner in which an

arbitral award can be questioned. -Such a course can be taken only by filing
an application which shall be in-accordance with sub-section (2) and sub-
section (3). An award in the-Indian part of the award, thus, could be set
aside only by filing an application. The |law, therefore, does not contenplate
that despite the rigour of Section 34 of the Act, an award whi ch al though not
chal | enged and becones enforceabl e ‘and executable still can be subject

matter of a foreign award. An award as soon as it becones enforceable, it
beconmes final and binding in terms of Section 35 of the Act.

The award, which is finally being either nmade by way of partial award
or final award, after the expiry of a period of thirty days becones a decree in
terms of Section 36 of the 1996 Act. . Wen an award has been nade, signed
and delivered to the parties, it is final and binding on the parties and persons
cl ai m ng under themrespectively.

By reason of Section 36 of the 1996 Act, a legal fiction has been
created to the effect that on expiry of the period prescribed for setting aside
an award as envi saged under Section 34 of the Act, the award becones
capabl e of being executed and enforced. The concept of provision for an
appeal before another forum froman award and that too when a part of the
award woul d be a donestic award and anot her part would be a foreign award
is not contenplated under the 1996 Act.

An appeal as against an award in ternms of an agreement may be or
may not be filed within the time specified under Section 34 of the Act. Even
the appellate arbitrator (if we may use the said term would have no
jurisdiction to pass an order of injunction staying the operation of the
original award of the arbitrator. The 1996 does not contenplate that only
because an appeal has been filed against the award, the tinme envi saged under
Section 34 shall cease to run. |f during pendency of the so-called appeal an
award becones a decree, the appellate arbitrator cannot set aside the said
decree. An appeal contenplates that the procedure before both the
authorities would be the same. An appeal is a continuation of the sane

proceeding. It does not conprehend two different procedures, two separate
sets of evidences. An appeal does not take away the nature of the award. In
ot her words, two different nature of the awards is not contenplated; only
because there is a provision for appeal. W are not oblivious of the fact that

rul es of some chanbers contenplate such a provision but in such an event
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the one that is nade by the first arbitrator does not becone final. The appea
conmittee follows the sane procedure, relies upon the sane evi dence unl ess
addi ti onal evidence either by consent of the parties or otherwise is permtted.
By reason of such a procedure applicability of different set of rules is not
envisaged. It is within the same jurisdiction. 1t does not contenplate two
different and distinct jurisdictions. But in the present case, parties were not
bound by any such agreenent of trade or community association. As the

parties were individual conpanies and only guided by their agreenent, the

above situation may not be applicable.

It is not in dispute that the provisions contained in Part | and Part |1 of
the 1996 Act are distinct and different. Procedures for enforcing such
awards are different. Consequences of the awards nmade under two different
parts are absolutely different.

VWhat can be contenplated under the UNCI TRAL Model Rule is Med-
Arb contracts or simlar such contracts and not a contract of present nature.

According to Section 34(3) of the 1996 Act, the maxi mum period of
limtation for naking an application is three nonths fromthe date on which
the applicant had received the arbitral award or the request under section 33
was di sposed of and another thirty days fromthe last day of the third nonth.
Section 34 which refers to "challenge to arbitral award" strives to bal ance
bet ween the party autonomy and judicial control of the arbitral result with
the object of speed and efficiency. The balance has to come down strongly
in favour of finality, and against judicial review except in few
ci rcunst ances. So, the main object of the provision is to determine the
whet her the award has becone final and binding or not. Thus, the section
depicts a position whereby an arbitral award can be chall enged for the
pur pose of setting aside of the same at the first instance w thout nuch del ay.
The Court would set aside the-award only on certain circunstances.

Thereby, it is the legislative intention that such a matter is settled without
much del ay or much intervention of court. So, the finality of the chall enged
award woul d be deci ded by Court under section 34 of the 1996 Act and

appeal s are all owed agai nst certain orders of courts or tribunals on certain
grounds under Section 37 of the Act [Furthernore, section 37(3) provides

that no second appeal shall lie froman order passed in appeal, although it
does not take away the right to appeal in Supreme Court]. Throughout, the
provi sions nowhere it is nmentioned that an appeal can be nade or an
application can be filed against the award to a separate arbitrati on board or
forum So, the finality and legality has to be determ ned by the Court if it is
so chall enged. Ot herwi se, reference to a second arbitration panel would
consunme nore tine as arbitrators would decide the matter after listening the
di spute afresh. Presuming that the reference to the arbitrator is nade for
second tine and subsequently arbitrator gives an-award, it woul d be nore

time consuming and conplex if validity of the first award is chall enged

along with second award. So, follow ng the scheme of the 1996 Act, it is

nore vi able and convenient to accept the first award w t hout opting for

second tine arbitration and then to decide it, if the award is chall enged.

There can be a situation where an appeal is nmade agai nst foreign
award deci ded and settled abroad and the appeal will be nade in India
according to our domestic statute. For example, when one of the parties is an
i nternational company or organisation, first the arbitration wll be done
according to New York Convention in foreign country and thereafter, if
there is any grievance agai nst the award chal |l enge can be nade in India
under the Act of 1996.

Even the principles anal ogous to Order XLI, Rule 1 of the Code of
Cvil Procedure envisages that filing of an appeal shall automatically not
nean stay of the operation of the decree. |In that view of the matter, nere
filing of an appeal would not nmake the award unenforceable. No prayer for
stay of the operation of the award had been prayed for nor the appellate
arbitrator had directed stay of the operation of the award. The 1996 Act
does not contenplate that the arbitrator would be entitled to sit in appea
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over an executable decree. Even the doctrine of nerger shall not apply

i nasmuch as the said doctrine contenpl ates an appellate authority who can

pass the same type of order which could be passed by the original authority.

If by fiction of [aw an award becomes a decree w thout the intervention of

the court, the nature of an award which can be passed by the appellate
arbitrator, would | oose the character of an award. The doctrine of merger
therefore, would not apply. A decree, whether by reason of a statute or a

| egal fiction created under the statute, would have different and distinct
connotation vis-‘-vis an award. By agreenent of the parties, a private

adj udi cator cannot sit in appeal over an enforceable decree. A decree passed
by a court of |law nay be set aside by that court itself in exercise of its
review jurisdiction or by an appellate court created in terms of a statute. A
private adjudicator, it wll bear repetition to state, cannot overturn a decree
created by a legal fiction.. Alegal fiction, it is well settled, nmust be given its
full effect. [See Bhavnagar University v. Palitana Sugar MII (P) Ltd. and

Gt hers, (2003) 2 SCC 111, Ashok Leyland Ltd. v. State of T.N. And

Anot her, (2004) 3 SCC 1 and Bharat Petrol eum Corporation Ltd. v. P

Kesavan and Another, (2004) 9 SCC 772.]

A donesti'c award, in view of the statutory schene, is subject to the
supervision of a court of law. Its jurisdiction enconpasses withinits
purvi ew over the entire process of arbitration. An award is finally subject to
a party agreeing to take recourse to the provisions of Section 34 of the 1996
Act and it beconmes a decree. An award can be set aside only if the court
cones to the conclusion that one or the other grounds contained in Section

34 of the Act exist. / A challenge to the donestic award can, thus, be nmade
only before a national court designated by the Act itself and on the grounds
specified in Section 34 of the Act.~ A fortiori, the validity of a donestic
award cannot be questioned before any other forumincluding the forum
chosen by the parties;, if any.

We nmay al so notice that Section 66 of the English Arbitration Act
provi des for obtaining | eave fromthe court for enforcing an award. The
I ndi an | aw does not contain such a provision. Therefore, if a leave is not
granted, a clainmnt nmay pursue an i ndependent cause of action which
accrues when an award is not honored. Sub-section (3) of Section 66 of
English Arbitration Act provides that |eave to enforce shall not be given
where, or to the extent that, the person against whomit is sought to be
enforced shows that the tribunal |acked substantive jurisdiction to nmake the
award. Section 34 of the Indian Arbitrati on Act does not nake such a
provision. But, the Indian lawis also to be construed inthe light of the
Model Rule. Mddel Rules being referred to as the 1996 Act does not contain
any specific provision in this behalf where, thus, the donestic lawis silent,
the court may interpret a provision in the light of the internationa
conventions. [See Liverpool & London S.P. & | Asson. Ltd. v. MV. Sea
Success |, (2004) 9 SCC 512, Pratap Singh v. State of Jharkhand, (2005) 3
SCC 551 and Zee Telefilns Ltd. v. Union of India, (2005) 4 SCC 649]
UNCI TRAL Mbdel Rul e does not contenplate such a situation

JURI SDI CTI ON | SSUE :

An award nmade on the basis of an invalid agreenment ‘would be a

nullity. Such an award would be coram non judice. [See Smith v. East

Ell oe Rural District Council, (1956) 1 All ER 855]. The law in this behalf in
India is clear and explicit. An order passed by a Tribunal lacking inherent
jurisdiction would be a nullity. Were such a lack of jurisdiction is
establ i shed, the sanme goes to the root of the natter. [Balvant N Viswanitra
and OGthers v. Yadav Sadashiv Miul e (Dead) Through LRS. and Qthers ,

(2004) 8 SCC 706] .

The 1996 Act, puts donmestic awards and foreign awards in two
di fferent and distinct conpartnents, subject of course to certain overl apping
provi si ons as has been noticed in sone decisions of this Court.

It may not, therefore, be possible to hold that the 1996 Act
contenpl ates that an arbitrati on award can be an adm xture of donestic




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of

23

award and foreign award.

The 1996 Act in no uncertain terns speaks of an arbitration
agreement, as woul d appear fromthe interpretation clause contained in
cl ause 2(b) as also Section 7 thereof, which excludes the concept of two tier
arbitration capabl e of being enforced under two different chapters..

A mlti-tier arbitration nmay be held to be operative and valid when it
was governed solely by the 1940 Act or the 1961 Act inasmuch as in such an
event, the procedure laid down therein could have been followed. The 1996
Act, however, on the other hand, repeals and replaces not only the 1940 Act
but also the 1961 Act and provides for different forums and different
procedures for resolution of a dispute through an arbitrator. It is
i nconcei vabl e that one part of the arbitration agreenent shall be enforceable
as a donestic award but the other part woul d be enforceable as a foreign
award. An award nade in terns of one arbitration agreenent can either be
a domestic award or a foreign award; wherefor different procedures have
been | aid down, even when the consequences from such award are different
and when the grounds thereof are also different and distinct. The
fundanental |egislative policy brought out by the 1996 Act, thus, being not
in consonance with having two tier arbitration which had two different
statutes governed by two different provisions and woul d be subject to
different procedures, in our opinion, is not valid. Whereas, in the decisions
and authorities relied upon by M. Cooke, the second arbitration was al so
before the same institution governed by the laws of the same country, in the
i nstant case, the I'ndian | aw woul d be applicable in relation to the first part of
the arbitration, nanely, the Indian Council of Arbitration, whereas second
part thereof woul d be governed by International Chamber of Commerce,

Paris Rules. Both parts of the arbitrati on proceedi ng, therefore, have not
been carried out under the same institution. An arbitration agreenent

envi sioning different procedures-at different stages cannot be countenanced
under the 1996 Act. Had the appeal been provided within the set-up of

I ndi an Council of Arbitration, subject to the conpliance of tinme frane,
probably the agreenent would have been valid. But, it is not so. As
observed in Hralal Agarwalla (supra), such a subnission nmust be within a
submi ssion. In such an event the first award may not be capabl e of being
filed in court to which question Ghosh, J. did not go into.

A person may waive his right. Such waiver of right is pernissible
even in relation to a benefit conferred under the law. But it is trite that no
ri ght can be wai ved where public policy or public interest is involved.
Jurisdiction on a tribunal/ court is a creature of statute. Jurisdiction on
Arbitration can be conferred by agreenent between the parties. But, the
contract between the parties nust be in obedience to l'aw and not in
derogation thereof. Contracting out is permssible provided it does not dea
with a matter of public policy. An agreenment under no circunstances can
violate the Public Policy.

The appellate Arbitrator, therefore, could not have made an award in

terns whereof a deened decree passed by a court of I|India capable of being
enforced in terns of Section 34 of the 1996 Act would stand set aside. /The
said award, therefore, is contrary to the legislative policy in India.

A jurisdictional issue can be raised in two ways. A party to an
arbitration proceeding may take part in arbitral proceedings and raise the
qguestion of jurisdiction before the arbitral tribunal. He may also chall enge
the jurisdiction of the arbitrator without participating in the arbitra
pr oceedi ngs.

Under the English Arbitration Act, an appeal on jurisdiction would

i nvol ve rehearing of the matter by the court at which the party can adduce

evi dence and reargue the entire issue of evidence. There is absolutely no

reason as to why the said principle shall not apply to India. If a
jurisdictional issue can be raised before the court even for the first tine, the
court would be entitled to take on records even the fresh hearing, it goes

wi t hout saying that it would also be entitled to determne the jurisdictiona
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fact.

In Prinmetrade AGv. Ythan Ltd. [(2006) 1 All ER 367], jurisdictiona
i ssue based on interpretation of documents executed by the parties fell for
consi deration having regard to the provisions of the Carriage of CGoods by
Sea Act, 1992. It was held that as the appellant therein did not becone
hol der of the bills of lading and alternatively as the conditions laid down in
Section 2(2) were not fulfilled, the arbitrator had no jurisdiction to arbitrate
in the disputes and differences between the parties.

PUBLI C POLI CY :

Lord Mustill had once said that "The great advantage of arbitration is

that it conbines strength with flexibility\005\005FI exi bl e because it allows the
contestants to choose the procedure which fit nature of the dispute and the

busi ness context in which it occurs.” Arbitration was neant to be a speedy,
expedi tious and cost-effective nethod of dispute reconciliation. So, the

primary object of ADRnovenent i s avoi dance of vexation, expense and

del ay and pronotion of the ideal of "access to justice".

But, then the contract nust be within the |egal franework.

In terms of the laws of India governing the field, the parties cannot

contract out of the statute and take recourse to such a procedure which

would for all intent and purport nmake the provisions of Sections 34 and 36

of the 1996 Act nugatory by entering into contractual arrangenent or

ot herwi se. The 1996 Act does not postulate that the parties can contract out

of the provisions thereof. The arbitration agreenent of the parties, therefore,
must be made strictly .in terms of the provisions of the 1996 Act.

The Arbitration Act, 1991 (the Statute of Canada) which is anended
by the Statutes of Ontario, 2006 expressly provide for "Contracting Qut"
under which the parties to an arbitration agreenent nay agree, expressly or
by inplication, to vary or exclude-any provision of this Act except few
circunstances, |ike, equality and fairness, setting aside of award,
enforcenent of award, etc.

Contracting out of the appeals procedure is possible before any
di spute arises in all cases under the Arbitration Act, 1996 (U K. ). The Act
contai ns express provision that every award shall contain reasons unless it is
an agreed award or the parties have expressly agreed to dispense with the
reasons (Section 52). The parties may want to di spense with reasons if
neither side is contenplating an appeal and they do not want to incur the
additional costs involved. Thus control over whether reasons shoul d be
given will be placed in the hands of the parties, rather than inthe hands of
the arbitral tribunal or the court.

The Act confers a number of powers on the arbitral tribunal unless
parties otherw se agree. For exanple, under Section 48, under Section 35,
and under Section 39. There are al so powers conferred on the court but
whi ch are neverthel ess subject to the contrary agreenent of the parties, such
as to entertain appeals on questions of lawin linited arbitration, also to take
certain other steps short of dismssal where a party fails to conply with a
perenptory order Section 47 to nake awards on different issues.

But Indian statute, i.e., the 1996 Act does not provide such
"contracting out" provision so that parties can fix / determne, by their terns
of agreement, the procedure of appeal after the award is made.

Such a contractual arrangement, having regard to the provisions

contained in Section 23 of the Indian Contract Act shall be void being
opposed to public policy. The parties, it is trite, cannot by contract or
ot herwi se confer jurisdiction on a forumwhich is prohibited by law in force
inlndia. The lawin force in India does not permt to linmt or avoid the
operation of the statutory provisions.
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The expression "public policy’ in India has been used for three
different situations, nanely, (i) an arbitral award nmay be set aside under
Section 34(2)(b) of the 1996 Act if it is in conflict with the public policy of
India; (ii) enforcenent of a foreign award (New York Convention Award)
may be refused under Section 48(2)(b) if the enforcenent of the award
woul d be contrary to the public policy of India; and (iii) a foreign award
(Geneva Convention Award) may be enforceabl e under Section 57(1)(b) if
the enforcenent of the award is not contrary to the public policy or |aw of
the India.

The expression 'public policy’ will have the same connotation in
respect of an arbitration agreenent or an award. The judicial intervention in
such matters has never been free fromdifficulty. Wereas refusing
enforcenent of an arbitral award has been viewed with nuch skepticism the
English Courts are nore often than not have refused to enforce a foreign
award on public policy ground holding that common | aw recogni zes t hat
Engli sh public policy is paramount. |n sone jurisdiction even serious
procedural defects in-the arbitral proceedings had been held to provide for
enough justification for refusal to afford foreign award. [Russell on
Arbitration, 22nd edition, 2003, page 389, para 8-046 and Chitty on Contract,
29t h edition, 2004, page 961, para 16-045]. W do not see any reason as to
why the Indian | aw should be held to be different.

Even under the 1940 Act, this Court in Renusagar Power Co. Ltd. v.
General Electric Co. [(1994) Supp 1 SCC 644] laid down that the arbitra
award can be set aside if it is contrary to: (a) fundanental policy of I|ndian
Law, (b) the interests of India; or (c) justice or norality. A narrower
nmeani ng to the expression 'public policy’ was given therein by confining the
scope of judicial reviewintervention of the arbitral award only when the
af orementi oned three grounds set forth therein. An apparent shift can
however, be noticed fromthe decision of this Court in Gl and Natural Gas
Corporation Ltd. v. Saw Pipes Ltd. (for short " ONGC )[(2003) 5 SCC 705].
This Court therein referred to an earlier decision of this Court in Centra
I nl and Water Transport Corporation-Ltd. ~v. Brojo Nath Ganguly [(1986) 3
SCC 156] wherein the applicability of the expression 'public policy’ on the
touchstone of Section 23 of the Indian Contract Act and Article 14 of the
Constitution of India canme to be considered. This Court therein was dealing
wi t h unequal bargai ni ng power of the worknen and the enpl oyer and cane
to the conclusion that any term of the agreenent which is patently arbitrary
and/ or otherw se arrived at because of the unequal bargaining power would
not only be ultra vires Article 14 of the Constitution of India but also hit by
Section 23 of the Indian Contract Act. [In ONGC (supra), this Court apart
fromthe three grounds stated in Renusagar (supra) added another ground
thereto for exercise of the court’s jurisdiction in setting aside the award if it
is patently arbitrary stating:

"\ 005What is for public good or in public interest or what
woul d be injurious or harnful to the public good or

public interest has varied fromtine to time. However,

the award which is, on the face of it, patently in violation
of statutory provisions cannot be said to be in public

i nterest. Such award/judgment/decision is likely to
adversely affect the admi nistration of justice. Hence, in
our viewin addition to narrower neaning given to the
term"public policy" in Renusagar case it is required to

be held that the award could be set aside if it is patently
illegal. The result would be \027 award could be set aside if
it is contrary to:

(a) fundanental policy of Indian |aw, or

(b) the interest of India; or

(c) justice or norality, or

(d) in addition, if it is patently illegal

IlI'legality nust go to the root of the matter and if the
illegality is of trivial nature it cannot be held that award
is against the public policy. Award could al so be set aside
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if it is so unfair and unreasonable that it shocks the
consci ence of the court. Such award is opposed to public
policy and is required to be adjudged void."

By referring to the aforementi oned deci sions, we do not mean to say
that we agree with the law |l aid down therein but we have referred thereto
only for the purpose of finding out whether the expression 'public policy’
is construed narrowy or broadly. It does not, however, nake any substantia
di fference for determ ning the question in the sense that arbitration
agreement contained in clause 14 is opposed to public policy as it is
viol ative of the Indian statutes.

Section 23 of the Indian Contract Act, 1872 enbodi es the doctrine of
public policy as evolved by the conmon law. It takes within its sweep
transacti ons:

(i) the consideration or object whereof is forbidden by |law, or

(ii) of such a nature, if permtted, would defeat the provisions of any

[ aw;, or

(iii) i f fraudulent or involves or inplies injury to the person or property

of another where the court regards it inmmoral, or opposed to public
policy.

In various decisions, this Court has taken into consideration sonme of
the well-known authorities for determning the question as to whether the
executive can be givena power to decide as to what would be a public

pol i cy.

I n Godawat ‘Pan Masal a Products |.P. Ltd. v. Union of India [(2004) 7
SCC 68], it was held that it is always in the domain of the judiciary to
interpret what is norality at a given point of tine.

The doctrine of public policy undoubtedly is governed by precedents.
Its principles have been crystalised under different heads. [See Gherula
Par akh v. Mahadeodas Maiya, 1959 Supp (2) SCR 406, Central Inland
Water Transport Corpn. Ltd. v. Brojo Nath Ganguly, (1986) 3 SCC 156,
Zor oastrian Coop. Housing Society Ltd. v. District Registrar, Coop
Societies (Urban), (2005) 5 SCC 632 and State of Rajasthan and Qthers v.
Basant Nahata, (2005) 12 SCC 77.]

In the 1940 Act, there was no specific provision for setting aside the
arbitration award on the ground that the same was-in conflict with the public
policy in India. Section 30(c) was held to be w de enough to cover the heads
general | y conprehended by the expression "public policy".

I n Dharrma Prathi shthanam v. Madhok Construction Pvt. Ltd. [(2005)
9 SCC 686 : 2004 (3) Arb. LR 432(SC)], a 3-Judge Bench of this Court held
that where the appointment of an arbitrator and the reference of a dispute to
himis void ab initio, the resulting award would al so be |iablle to be set ‘aside
being totally inconpetent or invalid. Thus, if an award is set aside to be
enforced, the sane may be declined for the reason that it is nullity, incapable
of being enforced.

An agreenment which is illegal would vitiate the arbitrati on agreenent
as also an award, but in sone cases an arbitration agreenent may be valid or
even the arbitrator nay determne the question of illegality of the contract.

[ See Harbour Assurance Co (UK) Ltd v. Kansa General International Co
Ltd, (1993) 3 Al ER 897] What woul d, however, be the nature of the
illegality woul d depend upon the law in force of the country.

An arbitration agreenment nust satisfy the requirenments of its
definition as contained in Section 7 of the Arbitration Act. Wthin the
nmeani ng of Section 7, an arbitration agreenent nust nean a valid arbitration
agreement. Section 44 of the Arbitration Act defines a foreign award. The
sai d definition, however, would not apply where ’'unl ess the context
ot herwi se requires’ clause is attracted.
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A definition clause, therefore, does not necessarily apply in al
possi bl e contexts in which the word nmay be found therein. The expression
came to be considered in a decision of this Court in Bennett Col eman and
Co. (P) Ltd. v. Punya Priya Das CGupta [(1969) 2 SCC 1] wherein it was held
that the definitions of 'a newspaper enployee’ and 'a working journalist’
have to be construed in the light of and subject to the context unless
ot herwi se required.

An award made outside India, even if governed by Indian | aw, may be
a foreign award but it nust satisfy two conditions, viz., that it is nmade (i) in
pur suance of an agreenent in witing for arbitration to which the New York
Convention applies and (ii) in one of such territories which the Centra
CGovernment has notified in the Oficial Gazette to be a territory to which the
New Yor k Convention applies. In this case, it appears that New York
Convention does not apply inits entirety in the sense that the first part of the
award woul d be governed by the 1 CA Rul es whereas the second part woul d
be governed by Paris Rules.

The question as regard the legislative policy vis-avis the arbitration
agreenent, therefore, will have to be considered fromthe said angle.

In Montrose Canned Foods Ltd. v. Eric Wells (Merchants) Ltd,
(1965) Lloyd s Rep 597], where buyers alleged various procedural defects in
arbitration proceedings, and applied to the court for an order setting aside or
remtting the award, Megaw J held that he had the jurisdiction to nake an
order despite the existence of an appeal procedure and he exercised his
di scretion to renmit the award. Magaw J proceeded on the basis that there was
no contractual provision requiring the buyers to exhaust appeal procedure
before applying to the court for review This may raise the question whether
it is permissible to exclude any right of access to the courts pending the
hearing of an appeal. Megaw J assuned that such provision would be valid.
But there shoul d be question whether riles of that type can survive the public
policy rule that the parties cannot oust-the jurisdiction of the courts.

In Brace Transport Corporation of Mnrovia, Bermuda v. Oient
M ddl e East Lines Ltd., Saudia Arabia and others [AI'R 1994 SC 1715], this
Court held that when a court is asked to enforce an award, its |legal effect
nmust not only be recognized but | egal sanctions nust also be granted to
ensure that it is carried out. |If an award is a nullity, question of its
enf orcenent woul d, thus, not arise.

It is of sone significance to note that in terns of Section 45 of the
1996 Act, the court may refer the parties to arbitration unless it finds that the
said agreenent is null and void. Thus, if a court while exercising its
jurisdiction under Section 45 of the 1996 Act is required to arrive at a
finding as regards validity of the arbitration agreenent, there is absolutely
no reason as to why it cannot do so while enforcing an award.

If the parties did not expressly make a choice of the | aw governing the
arbitration agreenent, a presunption would arise that the proper |aw
governing the arbitration would be the sane as | aw of the country in which
arbitration is agreed to be held. Sub-section (2) of Section 2 of the 1996 Act
categorically states that Part | would apply where the place of arbitration is
in India and, thus, by necessary inplication, ousts the applicability thereof if
the place of arbitration is outside India, subject, may be, to just exceptions.

Clause 16 of the agreenent reads as under
"16. Construction:

The contract is to be constructed and to take
effect as a contract made in accordance with the
| aws of India."

In the instant case, indisputably, the | aw which would govern the
arbitration agreenent is, in view of C ause 16 of the agreenent, the Indian
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Law.

We are not unmi ndful that the decision of this Court in Gl & Natura
Gas Corporation Ltd. vs. Saw Pipes Ltd. [(2003) 5 SCC 705] had invited
consi derabl e adverse comrents but the correctness or otherw se of the said
decision is not in question before us. It is only for a larger Bench to consider
the correctness or otherwi se of the said decision. The said decision is
bi nding on us. The said decision has been followed in a | arge nunber of
cases. [See The Law and Practice of Arbitration and Conciliation by O P.
Mal hotra, Second edition, page 1174.]

In the said treatise, the | earned author has considered the correctness
of ONGC (supra) froma | arge conspectus and opi ned at page 1184-1185:

"This survey of the contenporary English and I ndian
authorities reveals no justification to fault ONGC. It is
carefully calibrated judgnent supported by research into
conparative | aw and sound rationale. This decision only
nodi fi es and expands the scope of public policy of India
as adunbrated i n"Renusagar. |t adds one nore head, i.e.
patent illegality of the award provided that the illegality
goes to the root of the matter or is so unfair and

unr easonabl e that it shocks the conscience of the court.
Contrarily, it supports Renusagar in letter and spirit. |If
the court had not so nodified the law, it would have
failed inits duty to prevent subversion of societal goals
and endangering the public good.."

One may agree with the said view of the | earned author or may not
but, as at present advi sed, we have to abide by the decision in ONGC (supra)
and, thus, the doctrine of public policy nust be held to be a ground for
setting aside an arbitration agreenment and consequently an award.

Such patent illegality, however, nust go to the root of the matter. The
public policy, indisputably, should be unfair and unreasonable so as to shock
the conscience of the court. Were the Arbitrator, however, has gone
contrary to or beyond the expressed | aw of the contract or granted relief in
the matter not in dispute would come within the purview of Section 34 of the
Act .

What woul d be a public policy would be a matter which would again
depend upon the nature of transaction and the nature of statute. For the said
pur pose, the pleadings of the parties and the materials brought on record
woul d be relevant so as to enable the court to judge the concept of what was
a public good or public interest or what would otherwise be injurious to the
public good at the relevant point as contradistinguished by the policy of a
particul ar government. [See State of Rajasthan v. Basant Nahata, (2005) 12
SCC 77.]

It is not in dispute that the conditions precedent for applying Part Il of

the 1996 Act have not been fulfilled in the instant case. Section 51 thereof
to which reference has been nmade provides for a saving clause in relationto
a right which had accrued to a party. A fine distinction exists between "to
determ ne proper law and 'to determ ne proper forumof court’. The effect

of a foreign award is different fromthe effect of the domestic award. In
terns of Section 46 of the Act, the foreign awards are binding.

PRECEDENTS

We may at this juncture notice some of the decisions cited at the Bar.

In National Thernmal Power Corporation Vs. The Singer Conpany and
others [AIR 1993 SC 998], this Court was construing the provisions of the
1961 Act. What would be the proper law in the context of an arbitration
proceedi ng was stated, thus:
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"Proper law is thus the | aw which the parties have
expressly or inpliedly chosen, or which is inputed to
them by reason of its closest and nobst intimate
connection with the contract. It nust, however, be
clarified that the expression ’'proper law refers to the
substantive principles of the donestic |aw of the chosen
systemand not to its conflict of laws rules. The | aw of
contract is not affected by the doctrine of renvoi. (See
Dicey, Vol. 11, p. 1164.)"

In Sumitonp Heavy Industries Ltd. Vs. ONGC Ltd. and O hers
[(1998) 1 SCC 305] this Court was dealing with a case prior to coning into
force of the 1996 Act. ~This Court in that case noticed the provisions
contained in Section 47 of the 1940 Act and Section 9(b) of the 1961 Act
stating:
"17\ 005By reason of Section 9(b), the 1961 Act does not
apply to any award made on an arbitrati on agreenent
governed by the law of India. The 1961 Act, therefore,
does not apply to the arbitrati on agreenment between the
appel l ant and the first respondent. The 1940 Act applies
to it and, by reason of Section 14(2) thereof, the courts in
India are entitled to receive the award made by the
second respondent. ‘W nust add in the interests of
conpl eteness that it is not the case of the appellant that
the H gh Court at Bonbay | acked the territoria
jurisdiction to do so."

In Bhatia International Vs. Bulk Trading S. A and Another [(2002) 4
SCC 105] this Court was considering a pre-award situation. Therein the
court was concerned with the power of the court to issue interimorder and in
that context it fell for consideration whether Sections 9 and 17 occurring in
Part | of the 1996 Act woul d apply to the arbitrati on proceedings falling
under Part Il. It was opined

"26\ 005The general provisions will apply to all Chapters or
Parts unless the statute expressly states that they are not
to apply or where, in respect of a matter, there is a
separate provision in a separate Chapter or Part. Part |1
deals with enforcement of foreign awards. Thus Section

44 (in Chapter 1) and Section 53 (in Chapter I1) define
forei gn awards, as being awards covered by arbitrations
under the New York Convention and the Geneva

Convention respectively. Part Il then contains provisions
for enforcenent of "foreign awards" whi ch necessarily
woul d be different. For that reason special provisions for
enforcenent of foreign awards are nmade in Part Il. To the
extent that Part Il provides a separate definition of an
arbitral award and separate provisions for enforcenent of
foreign awards, the provisions in Part | dealing with these
aspects will not apply to such foreign awards. It rnust

i medi ately be clarified that the arbitration not having
taken place in India, all or sone of the provisions of Part
| may al so get excluded by an express or inplied

agreenment of parties. But if not so excluded the
provisions of Part | will also apply to "foreign awards".
The openi ng words of Sections 45 and 54, which are in

Part 11, read "notw thstandi ng anyt hing contained in Part
I". Such a non obstante clause had to be put in because
the provisions of Part | apply to Part I1."

[ Enphasi s suppl i ed]
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Al t hough correctness of the said decision is open to question, we need
not go into the sane as at present advised.

In Furest Day Lawson Ltd. Vs. Jindal Exports Ltd. [(2001) 6 SCC
356], this Court opined that "Once the court decides that the foreign award is
enforceable, it can proceed to take further effective steps for execution of the
sanme. There arises no question of making foreign award a rul e of
court/decree again"; but enforceability thereof would depend upon the
validity of the arbitration agreenent.

I n Sundaram Fi nance Ltd. vs. NEPC India Ltd. [(1999) 2 SCC 479],
this Court held :

"The 1996 Act is very different fromthe Arbitrati on Act,
1940. The provisions of this Act have, therefore, to be
interpreted and construed i ndependently and in fact
reference to the 1940 Act may actually lead to

m sconstruction. Inother words, the provisions of the

1996 Act ‘have to be interpreted being uninfluenced by

the principles underlying the 1940 Act. In order to get
help in construing these provisions, it is nore relevant to
refer to the UNCI TRAL Model Law rather than the 1940

Act . "

I n Sundaram Fi nance (supra), this Court categorically held that an
interimorder can be passed under the 1996 Act in ternms of Section 9 only
during the arbitral proceedi ngs or before the arbitral proceedings; whereas
under the 1940 Act, the party could have applied for appointing arbitrator
even when no matter was pending before the court.

In Thyssen Stahlunion GVBH Vs. Steel Authority of India Ltd.
[(1999) 9 SCC 334], it was held :
"Present-day courts tend to adopt a purposive approach
while interpreting the statute which repeals the old I aw
and for that purpose to take into‘account the objects and
reasons which led to the enacting of the new Act. W
have seen above that this approach was adopted by this
Court in MMT.C Ltd. case. Provisions of both the Acts,
old and new, are very different and it has been so
observed in Sundaram Fi nance Ltd. case. In that case
this Court also said that provisions of the new Act have
to be interpreted and construed i ndependently and that in
fact reference to the old Act nmay actually lead to
m sconstructi on of the provisions of the new Act. The
Court said that it will be nore rel evant, while construing
the provisions of the new Act, to refer to the UNCI TRAL
Model Law rather than the old Act. In the case of Kuwait
M nister of Public Wrks v. Sir Frederick Snow and
Partners the award was gi ven before Kuwait becane a
party to the New York Convention recogni sed by an
Order in Council in England. The House of Lords held
that though a foreign award could be enforced in Engl and
under the (U K ') Arbitration Act, 1975 as when the
proceedi ngs for enforcenent of the award were initiated
in Engl and Kuwait had becone a party to the
Convention. It negatived the contention that on the date
the award was given Kuwait was not a party to the New
York Convention.”

At this juncture, we may notice a decision in Adamv. Cape |ndustries
[(1990) 1 Ch 433], wherein, although the court was dealing with the
enforcenent of foreign judgments, it laid down the principles relevant to the
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enforcenent of New York Convention awards stating that where it was

al l eged that a New York Convention award should not be enforced because

such enforcenment woul d do substantial injustice and, therefore, was contrary
to public policy in respect whereof the followi ng had, nornally, to be

i ncl uded anongst the rel evant considerations :

? the nature of the procedural injustice;

? whet her the party resisting enforcenment had i nvoked t he
supervisory jurisdiction of the seat of the arbitration

? whet her a remedy was avail able under that jurisdiction

? whet her the courts of that jurisdiction had conclusively
determ ned the conplaint in favour of uphol ding the award;

? if the party resisting enforcenment had failed to invoke that

renmedi al jurisdiction, for what reason and, in particul ar
whet her it was acting unreasonably in failing to do so.

ANALYSI 'S

It is not in dispute that the contention of HCL fromthe begi nning was

that the provision contained in the second part of the arbitration is void ab
initio and of no effect.” As noticed hereinbefore, it even filed a suit prior to
entering into the reference by the Arbitrator. Even after the award was

passed, proceedi ngs before appropriate courts had been initiated. Inits
witten statenent filed before the arbitral tribunal, the question as regards
the jurisdiction of the arbitrator was questioned by it. The learned arbitrator
had, relying on or on the basis of the decisions, referred to hereinbefore, and
al so an opinion rendered by a forner judge of this Court held that such an
arbitration agreenent \is valid in law. In terns of Section 16 of the 1996 Act,
the arbitrator, keeping in view the fact that the question as regard his
jurisdiction had been raised was bound to deci de the same before entering

into the nmerit of the matter. Only in the event, it canme to the conclusion that
the arbitral tribunal had the requisite jurisdiction, it could have proceeded to
determine the nerit of the matter.. W say so in view of the fact that in the
event an arbitrator was of the opinion that he had no jurisdiction in the
matter, the arbitration clause being invalid in law,  Centrotrade could have
preferred an appeal in terns of sub-section (2) of Section 37 of the 1996 Act.
The question as regard |lack of inherent jurisdiction on the part of the
arbitrator in view of the second part of the arbitration clause being opposed
to the public policy could have been raised by HCL in ternms of Section 34 of

the 1996 Act.

Even if it is held that two tier arbitration is permssible, under the

1996 Act it might lead to an incongruity. Atwo tier arbitration is invalid in
law in the context of the 1996 Act having regard to Section 23 of the

Contract Act as statutory jurisdiction cannot be waived by contract. It is,
thus, anply clear that the very scheme of the 1996 Act does not contenplate
atw tier arbitration agreenent of this nature.

Conditions as regard non-exi stence or invalidity of an arbitration

agreenment can, in our opinion, be raised while resisting enforcenent of a
foreign award. Section 4 of the 1996 Act contenpl ates exi stence of an
arbitration agreenment which would nean a valid arbitration agreement. <If

the arbitration agreenent is void and of no effect, it is non est in the eye of
| aw and, thus, cannot be enforced. An arbitrator derives its jurisdiction from
a reference which would mean a dispute and difference to be adjudi cated

upon in pursuance of or in furtherance of a valid arbitration agreenent. It is
not in dispute that the parties agreed that the Indian | aw shall apply. The
validity or legality of a contract, thus, must be judged on the touch-stone of
Section 23 of the Indian Contract Act. |If a contract is opposed to a public
policy, the same is void and of no effect.

CONCLUSI ON

It is doubtful whether the decisions of the Calcutta, Bonbay and
Madras Hi gh Court could have been held to be valid if a situation of the
present nature had arisen therein, namely, both the 1940 and 1961 Acts are
applicable in relation to two different awards made at two different point of
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time. The said decisions, therefore, mght have been held to be good only
in terns of the provisions of the 1940 Act or the 1961 Act but the ratio

t hereof cannot be extended to the cases falling under both the parts of the
1996 Act.

To bring clarity in the matter, we may notice the dichotony arising
herein. If the first award was to be enforced (although no occasion arose
therefor), it could have been done only in terns of Part | of the Act. Despite
i nvocation of second part of the arbitrati on agreenment, it would not cease to
be a decree in terns of Section 36 of the Act unless the operation thereof
was directed to be stayed. In other words, the first award of the arbitra
tribunal, on the expiry of the period specified for chall enging the award,
becanme a decree despite invocation of the second part thereof. It is difficult
to conprehend that despite a part of the award beconming a decree of the
court, the same woul d not be binding upon the arbitral tribunal. Section 34
of the 1996 Act provides for setting aside a domestic Indian award. It unlike
the English Arbitration Act does not permt the parties to limt or avoid the
operation of the statutory provisions.

Furthernore, the grounds for questioning a donestic award and a
foreign award are different. In the context of the 1996 Act, an arbitration
agreenment which woul d otherwi se be contrary to the provisions of the | aws
governi ng the contract between the parties would be void being opposed to
public policy.

The Hi gh Court’s judgnment, therefore, in nmy considered view, cannot
be sustai ned.

It is, thus, not necessary for us to advert to other questions raised at
the Bar. Although we do not agree with the reasons assigned by the Hi gh
Court, but we uphold the conclusion thereof on different grounds.

For the reasons aforenentioned, C vil Appeal arising out of SLP
(Givil) No.18611 of 2004 filed by Ms Centrotrade Mnerals and Metal Inc.
is dismssed and Civil Appeal arising out of SLP (Cvil) No.21340 of 2005
preferred by H ndustan Copper Ltd. is allowed. In the peculiar facts and
circunst ances of the case, the parties shall pay and bear their own costs.




