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PETI TI ONER
DALI CHAND AND ANOTHER

Vs.
RESPONDENT:
C. SANTHOSH AGARWAL AND OTHERS
DATE OF JUDGVENT: 16/ 11/ 1999
BENCH

K. T. Thonas, M B. Shah

JUDGVENT:

Shah, J.

Leave granted.

This appeal by special |eave is directed against the
judgrment and order dated 24.12.1998 of the H gh Court of
Judi cature at Madras passed in Crimnal OP. No. 8926 of
1997. Fromthe |l engthy judgnent witten by the Hgh Court
it appears that Respondent No.1 has taken undue advantage of
the proceedings under Section 482 of the Cr.P.C. However ,
for the disnmissal of this appeal various proceedings, orders
and arguments referred to by the H gh Court are not required
to be dealt with now as the matter has reached only at an
early interimstage of the litigation

It is the say of the appellants that on- 28.6.1978,
appel l ant  No. 1 entered into an agreenent with one Snt
Sakunthala in respect of a portion of the space at Door
No. 7, Hanumant ha Rayan Koil Street, Chennai for tenancy for
residential purpose. In Cctober 1987, the tenancy was
converted for both residential and non-residential purpose.
On 17.10.1996, the appellants received a letter from the
respondent Nos. 3 and 4 claimng that they had purchased
the premses in question by a registered sale deed dated
16.10.1996 and informng that the nonthly rent be remtted
to them Admittedly, the appellants confirmed the sane with
the land | ady. It is the case of the appellants/ that
respondent Nos. 3 and 4 did not accept the rent fromthem
with the result the appellant sent the rent by way of demand
draft on 30.12.1996 for the nonths of Cctober and Novenber,
1996 and again by way of pay order on 17.3.1997 for the
nonths of Decenber 1996, January and February 1997 with
advocates notice. It is the further case of the appellants
that on 5.7.1997, they left the prem ses |ocked for going
out from Chennai and next day when they returned, they found
that the prem ses were opened and stock worth Rs. 1, 73, 823/ -
was mssing. On 9.7.1997, a cheque for a sumof Rs. 4400/-
being rent for March to June 1997 was sent along wth
Advocates notice and a conplaint was |odged wth the
police, but the police refused to accept the sane on the
premise that it was a civil dispute. On 10.7.1997, the
appel lants filed a suit for injunction bearing O S.No. 4705
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of 1997 before the City Cvil Court, Mudras against
respondents Nos. 3 and 4. The appellants further cane to
know that the landlord has set up one Santosh Agarwal,
respondent no.1 to take possession of the premises in
guestion. Thereafter, respondent no.1 filed Cl. QOP. No.
8926/97 in the Hi gh Court seeking directions to respondent
no.2 for investigation of the said case by Crine Branch

CID, Chennai. Respondent no.2 appeared before the High
Court on 11.7.1997 and the Hi gh Court directed respondent
no.2 to break open and handover the premi ses to respondent
no. 1. Accordingly, the police handed over the prem ses in
guestion to respondent no.1. On 22.10.1997, the appellants
cane to know about the proceedings of Crl. QOP. No.8926/97
and filed an application for inpleadment as party
respondents and also to vacate the interimorder. On this
application, the Hgh Court directed the police to take
possession of the premises in question fromrespondent no.1
and seal the sane.

Thereafter, the Hi gh Court heard both the parties and
vide its inmpugned order observed (in-para no.118) that: -

..this Court (the High Court) is not able to accept

the contention of either side. It may be that Dalichand
woul d have vacated the prem ses and put sub-tenant Santhosh
Agarwal in the said prem ses wthout the consent of the

| andl ords and that subsequently, after sonme period Sant hosh
Agarwal woul d have shifted his loyalty to the |andl ords and
entered into rental agreement with themor it my be that
the | andl ords woul d have set up Sant hosh Agarwal as a tenant

in the premises, in order to show that he obt ai ned
possession fromhimw thout going to the court to evict the
original tenant by follow ng due process of |aw However ,

on the materials available on record, this Court is not able
to decide as to whose contentionis true.

The Hi gh Court further deciding the question of powers
of High Court under Section 482 Cr.P.C. observed (in para
no. 116) that: -

..this Court (the H gh Court) under —Section 482
Cr.P.C can direct the key to be handed over to the
original tenant viz. DalichandThis Court is not _inclined
to pass such orders, since the case of the landlords is that
Sant hosh Agarwal was nmade as a sub-tenant by Dalichand
wi thout consent of the | andl ords and thereafter, sub-tenant
was recognised as direct tenant under himand fresh renta
agreenment was entered into between Sant hosh Agarwal and the
| andl ords, whereas the case of Dalichand is that Santhosh
Agarwal was never a sub-tenant under him and -Santhosh
Agarwal was set up by landlords to get sone interim orders
from the Courts, in order to get the possession in a bid to
evict Dalichand without follow ng the due process of |aw

As against this, in para 18, the Court has observed
thus: -

Since this Court felt that Santhosh Agarwal, the
petitioner herein, after getting the interim orders and
t aki ng possession of the prem ses, surrendered t he
possession to the |andl ords and absconded w t hout giving any
instruction to M. A Thiagarajan, the counsel for the
petitioner and w thout obtaining any pernission from this
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Court, in order to evade the process of the Court, warrant
was i ssued agai nst the petitioner.

The High Court held that the only authority which
could decide about the |awful possession by granting the
required relief is the Cvil Court, where the suits of both
the parties are pending and the Court has yet to pass the
final order on the same. The Hi gh Court further directed
the Principal Sessions Judge, Channai to have both the suits
(viz. OS No.4699 of 1997 and OS No. 4705 of 1997) to be
taken for disposal by any one of the Courts to enable it to
pass appropriate orders after allowing the parties to |ead
evi dence and by deciding the various issues to be franed by
the said Court. The Hi gh Court keeping in view of the

conduct of respondent no.1, Santhosh Agarwal inposed and
directed himto pay costs of Rs.10000/-. The Court further
directed M. S.C. _Shah, the counsel who was keeping the
key of the prem ses on behalf of the court to continue to
keep the Kkey with himtill the alternative arrangenent is
nmade by the Cvil Court as interimmeasure or till fina

order is passed in those suits.

The |learned ‘counsel on behalf of the appellants
contended that the H'gh Court has failed to note that the
tenancy has not been terminated and the |andlord has not
taken possession fromthe appellants. The appellants were
di spossessed at the'instance of respondents no.3 and 4, on
8.7.1997 with a viewto cover up their illegal activities
and they have abused the process of |aw by using respondent
no.1 herein to get ratified the orders of the Court as if
respondent no.1 was tenant and that he was di spossessed by
the appellants herein. He further contended that the Hi gh
Court was not justified in directing the appellants to get
possession by getting interimorder fromthe Gvil Court,
when the possession of the premises in question has been
handed over to respondent no.1 by the interimorder of the
Hi gh Court and when the prenises is covered by the provision
of Tam | Nadu Buil dings (Lease & Rent Control) Act.

In our view, considering the dispute between the
parties and nunber of proceedings, operative part of the
order passed by the Hi gh Court does not <call for any
interference except that portion of the order directing

counsel M. S.C. Shah to keep the keys.- In the present
case, undisputedly the appellants were the tenants of the
prem ses. Whet her they had handed over possession of the
prem ses to one Santhosh Agarwal as a sub-tenant or. not
would require consideration by the conpetent court. But ,
till that 1is decided, appellant can be handed over
possession of the premses as a Court receiver. Thi s

would finally protect the rights of the parties. If it is

ultimately held that the appellants were not entitled to
retain the possession of the prem ses, appellant woul d hand
over possession to the person entitled to it and would al so
pay nesne profit at the rate of Rupees one thousand per

nont h. The appellant shall deposit the ampunt of nesne
profit in the suit filed by himand the court would pass
appropriate order at the tinme of disposal of the suit. | f

the appellant is not prepared to take possession as a Court
receiver, then the order passed by the H gh Court directing
the counsel M. S.C. Shah to keep in his custody the key
of the premses on behalf of the court shall remain in
operation.
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order

The appea
as to costs.

st ands

di sposed of accordingly wth
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